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LUKANKA 
(Lukanka  i s  a  Misk i to  word  fo r  “ thought s” )  

 
 
 
 
Rudolph C.  Rÿser  
Edi tor  in  Chief  
Fourth  World  Journal  

 

Indigenous  peoples ’  
knowledge sys tems remain for  
most  of  the  world  qui te  opaque 

and myster ious.  From the  smal les t  community  in  a  
jungle ,  savannah,  ice  f low,  deser t ,  or  mountaintop to  
t ransplanted indigenous  peoples ’  communit ies  and 
indiv iduals  located in  the  middle  of  a  bust l ing  c i ty  
awareness  of  the  va lue  and importance  of  the  
immense  var ie ty  of  knowledge sys tems has  begun to  
gr ip  the  imaginat ion and consciousness  of  
indigenous  peoples .  This  may come as  a  surpr ise  to  
our  readers ,  but  most  indigenous  peoples  do not  
categor ize ,  package,  or  pro ject  the  knowledge sys tem 
on which they have depended generat ion af ter  
generat ion.  Like  other  aspects  o f  cul ture ,  a  
knowledge sys tem s imply  exis ts  as  a  par t  o f  the  
everyday exper ience.  

Knowledge sys tems of  a l l  types  have  become 
valuable  and the  object  o f  documentary  research in  
the  progress ive  world  of  what  i s  now labeled  
“ inte l lec tual  property .”  Knowledge of  p lant  
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medic ines ,  animal  behaviors ,  archi tec tura l  methods,  
measurements  of  the  cosmos,  nutr i t ion,  heal ing  
pract ices ,  entheogens,  and chi ld  rear ing  pract ices ,  
menta l  i l lness ,  producing foods  on lands  enhancing 
their  benef ic ia l  use ,  and the  secrets  o f  domest icat ion 
are  jus t  some of  the  types  of  indigenous  knowledge 
embedded in  d i f ferent  knowledge sys tems.  As in  
previous  i ssues ,  Fourth  World  Journal  cont inues  to  
unfold  the  invis ib le  to  reveal  va luable  ins ights  and 
profoundly  important  perspect ives  that  cont inue the  
process  of  jo in ing  indigenous  peoples ’  contr ibut ions  
to  knowledge to  the  body of  a l l  human knowledge  

 

Contr ibutors  in  th is  i ssue  spot l ight  cr i t ica l  
concerns  that  bear  on the  pr incip le  of  consent  so  
widely  touted in  internat ional  agreements .  I t  i s  c lear  
by  their  commentary  that  the  indiv idual  s ta tes ’  have  
much to  do to  formal ly  incorporate  the  pr incip le  of  
consent  for  indigenous  peoples ,  and of  equal  or  
greater  import ,  indigenous  peoples  must  take  more  
de l iberate  act ion on their  own to  create  and act ivate  
their  own ins truments  for  consent .     

Dr. Mirjam Hirch, CWIS Associate  Scholar  
holding  a  doctorate  in  Medica l  Geography f rom the  
Univers i ty  of  Cologne probes  the  nexus  of  
t radi t ional  heal th  pol icy  engagement  in  her  inc is ive  
essay Sel f -Determinat ion in  Indigenous  Heal th :  A 
Comprehensive  Perspect ive .”  Indigenous  peoples ’  
heal th  pract i t ioners  and internat ional  heal th  
organizat ions  a l l  wi l l  benef i t  f rom Dr.  Hirch’s  
ins ights  and proposals .  

In  “Digi t iz ing  Worldviews and Intangib le  
Cultura l  Her i tage  Anantha Vijayah  examines  a  
cr i t ica l  matter  o f  importance  to  every  Fourth  World  
nat ion:  documenting  knowledge.   His  emphasis  on 
the  “s tory”  and problems that  must  be  addressed in  
the  process  of  knowledge documentat ion are  
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reveal ing.   

Mowhawk photographer ,  pol i t ica l  ac t iv is t  and 
internat ional  d ip lomat  Ben Powless  o f  Ontar io ,  
Canada,  lends  a  powerful  feature  to  report ing  on 
indigenous  peoples ’  e f for ts  to  incorporate  language 
protect ing  indigenous  peoples ’  r ights  a t  the  Durban,  
Kwazulu,  South Afr ica  sess ion of  Cl imate  Change 
t reaty  ta lks  with  his  “Photo Essay,  Indigenous  
Peoples ’  Durban Cl imate  Change.”  Blended with  the  
proposed language and comments  made at  c l imate  
ta lks ,  one has  immediate  access  to  the  exper ience  of  
the  c l imate  change negot ia t ion drama.   

The  Grand Council of the Crees (Eeyou 
Istchee) i l lus t ra te  in  considerable  deta i l  the  
complexi ty  of  Fourth  World  d ip lomacy in  
“Part ic ipat ion in  the  WIPO Intergovernmenta l  
Committee  on Inte l lec tual  Property…” an important  
submiss ion made in  November  2011 on the  ra t ional  
for  Fourth  World  nat ions’  par t ic ipat ion in  
de l iberat ions  of  the  World  Inte l lec tual  Property  
Organizat ion.  

Susan Lightening Hand Perna ,  shares  a  
v is ion g iven her  to  share  with  the  world .  In  “We are  
not  d iv ided but  ONE!” Perna not  only  demonstra tes  
a  profoundly  cr i t ica l  method of  acquir ing  
knowledge,  but  she  reveals  a  fundamenta l  t ruth  
deeply  embedded in  t radi t ional  knowledge of  Fourth  
World  peoples .  

Dr. P. Karunakar  re jo ins  the  Fourth  World  
Journal  pages  with  an essay  that  contras ts  the  
g lobal izat ion mantra  of  developed countr ies  and 
developing countr ies  with  the  perspect ives  of  
indigenous  peoples  in  India .  His  “Threat  of  
Global izat ion to  Indigenous  Peoples ’  Cul tures  and 
Ident i t ies  in  India”  chal lenges  the  convent ional  
wisdom and a ler ts  readers  to  the  de le ter ious  and 
corroding  inf luences  of  modern g lobal  economic  
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pressures .   

 

In  my essay,  “México’s  Food Secur i ty  and Civi l  
Socie ty  Organizat ions,”  I  point  to  a  mechanism that  
exis ts  in  metropol i tan socie ty  that  can mit igate  the  
adverse  a f fec ts  o f  capi ta l - in tens ive  government  
p lanning and development  pol icy  that  can ensure  the  
cont inuing  appl icat ion of  t radi t ional  knowledge to  
the  product ion of  food sys tems that  respond to  
changing c l imate .  The ancient  food domest icat ion 
and t ransformation sys tems contr ibuted to  the  
development  of  a  Fourth  World  c iv i l izat ion that  
surv ives  to  the  present  a f ter  3 ,500 years .  The 
or ig inal  food sys tems of  México began to  nourish  
the  world  long ago and remain  the  or ig inal  food 
source  for  a  increas ingly  interdependent  world .  

  

As  a lways  we remain grate fu l  to  our  readers  for  
cont inuing to  s t imulate  us  and encourage  us  as  we 
publ ish  yet  another  i ssue  of  the  Fourth  World  
Journal .  

 

Edi tor  in  Chief  
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S e l f - D e t e r m in a t i o n  i n  
I n d i g e n o u s  H e a l t h :  A  
C o m p r e h e n s i v e  P e r s p e c t i v e  
 
By Mirjam Hirch, PhD 
University of  Cologne 

 
ABSTRACT 
Indigenous  hea l th  d ispar i t ies  a re  devas ta t ing .  In -
d igenous  hea l th  research  has  focused  main ly  on  
b iomedica l  approaches .  Preva i l ing  ev idence  indica tes  
that  models  that  in tegra te  concepts  o f  b iomedica l  care  
and t rad i t ional  hea l ing  are  be t te r  su i ted  to  improve  
hea l th  outcomes  among Indigenous  groups .  In  th is  
a r t ic le  the  author  focuses  on  hol i s t ic  approaches  to  
hea l th  as  in i t ia ted  by  se l f -de termined  indigenous  
hea l th  movements .  The  paper  sugges ts  comprehens ive  
f rameworks  to  tack le  Indigenous  hea l th  i s sues  in  the i r  
fu l l  complex i ty .  Frameworks  that  take  in to  
cons idera t ion  a  combinat ion  o f  soc ia l ,  cu l tura l ,  
economic ,  envi ronmenta l  and  pol i t ica l  fac tors  to  
in f luence  hea l th  s ta tus .  The  author  a l so  d iscusses  
t rad i t ional  medic ine  and se l f -de terminat ion  in  the  U.S.  
sys tem,  recommends  in ternat ional  po l icy  and points  to  
fu ture  ac t ion  and research  that  may remedy def ic i t s  in  
indigenous  hea l th .  

 

Keywords:  Ind igenous  sovere ign ty ,  t rad i t iona l  hea l ing ,  
ind igenous  hea l th ,  in tegra t ive  hea l th  approach ,  
ind igenous  hea l th  care  sys tems  ana lys i s  
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S ince the ear ly  1980s there  has  been an 
increasing awareness  among indigenous peoples  
and researchers  of  the  loss  of  t radit ional  medicinal  
knowledge.  At  the same t ime the potent ia l  of  
t radit ional  heal ing knowledge to  improve 
s ignif icant ly  the avai labi l i ty ,  access  and qual i ty  of  
(mental)  heal th  and care  services  has  been 
acknowledged (WHO 2001:  4) .  In  this  regard 
tradit ional  heal th  care  pract i t ioners  are  seen to  
possess  valuable  and unique knowledge and ski l l s  
that  can be harnessed for  the development of  a  
hol is t ic  heal th  system as  a  means of  ensuring 
wider  coverage of  heal thcare  part icular ly  to  
minori ty  groups such as  Indigenous people.  Hence 
the current  at tempts  internat ional ly  to  rediscover  
and re instate  Indigenous tradit ional  heal th  
systems in  the most  acceptable ,  a f fordable  and 
access ib le  way to  Indigenous peoples .  

Governments  and internat ional  organizat ions 
such as  the World Health  Organizat ion (WHO) 
have been promoting regulat ions and heal th  
pol ic ies  that  comprise  the contr ibut ions made by 
tradit ional  heal ing pract ices  for  decades.  A ser ies  
of  quest ions asked in  this  context  are:  What are  
examples  of  best  pract ices  in  Indigenous heal ing 
that  could serve as  role  models  for  bet ter ing the 
heal th  s i tuat ion of  Indigenous groups?  What are  
opt ions and ef f ic iency of  integrat ing or  combining 
Indigenous heal ing pract ices  and biomedical  
systems of  care  to  achieve best  heal th?  So far ,  
however,  especia l ly  in  the western hemisphere  
only  few studies  have been conducted that  enquire  
into these  quest ions and invest igate  into local  
t radit ional  pract ices  and how these  might  be  
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integrated into Indigenous heal th  care  provis ion 
(WHO 2002).  Tradit ional  heal ing therefore  does  
not  enjoy the s tatus  that  would correspond to  i ts  
s ignif icance.   

Consider ing his tor ical ,  socia l  cul tural  and 
legal  contexts  in  this  essay I  present  an overview 
of  the need and potent ia l  of  Indigenous se l f -
determinat ion in  (mental)  heal th  and care.  
Incorporat ing Indigenous peoples ’  perspect ives  of  
(mental)  heal th  the paper  t r ies  to  map an 
Indigenous cul tural  approach to  understanding the 
underlying factors  behind Indigenous consis tent  
poor heal th  and methods to  e l iminate  heal th  
dispari t ies .  For  dramatic  inequal i t ies  continue to  
dominate  Indigenous heal th.  Mental  heal th  
problems,  chronic  s tress ,  substance use  as  wel l  as  
suic ide are  over  proport ionate ly  high within 
Indigenous communit ies  who have a  s ignif icant ly  
lower l i fe  expectancy the world over.  Experts  
working in  the f ie ld  of  t radit ional  heal ing,  as  
expressed throughout  the WHO Tradit ional  
Medicine Strategy 2002-2005,  emphasize  the need 
to  make vis ib le  and promote the resource potent ia l  
of  t radit ional  medicine in  of fer ing solut ions to  the 
contemporary problems in  mental  and Indigenous 
heal th.  St i l l  Indigenous nat ions are  exposed to  
lack of  heal th  care,  cul tural ly  appropriate  services  
and oftent imes discr iminat ion and inst i tut ional  
racism within the mainstream systems of  care  
which in  turn leads to  underut i l izat ion of  services  
and thus higher  r isk  of  pathology.  
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Overal l ,  many Indigenous people  s tated they 
did not  fee l  heard but  rather  “trapped in  a  heath 

care  system” over  which “they lack control”  
(personal  communicat ion).  

In  the backdrop of  this  urgent  need for  act ion 
Indigenous nat ions themselves  have been taking 
proact ive  s teps  to  f ind solut ions to  improve their  
heal th  s i tuat ion and care  provis ion.  There  has  
been s ignif icant  movement in  Indigenous 
communit ies  to  coordinate  and legi t imize 
Indigenous concepts  of  heal th,  i l lness  and care  
with the mainstream heal th  care  system.  

Through endeavors  of  se l f -determinat ion s ince 
the 1960s Indigenous nat ions began to  establ ish 
Indigenous heal th  care  systems to  improve heal th  
care  provis ion and lay the basis  for  an upward 
trend in  their  heal th  s tatus.  Indigenous peoples ’  
redef ining and re- thinking of  components  of  their  

 

Figure  1 :  Colon iza t ion  Legacy  no t  su f f i c i en t ly  
cons ide r ed  in  M ains t r eam  Sys t em  
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heal th  and care  systems includes  f inding a  place 
for  their  own tradit ional  bel ie fs  about  heal th  and 
heal ing within the inst i tut ional ized as  wel l  as  non-  
inst i tut ional ized systems of  care.  Hence at  the  
community  level  “cultural  publ ic  heal th  
movements” have been ini t ia ted that  are  based on 
tradit ional  knowledge and on revi ta l izat ion of  
Indigenous cul tural  pract ices  to  improve heal th  
s tatus.  At  the inst i tut ional  level  pioneering se l f -
governed c l inics  of fer  integrat ion of  services  based 
on Indigenous models  of  integrat ive  care  systems.  
These c l inics  provide a  more cul tural ly  sensi t ive  
a l ternat ive  to  the mainstream heal th  system. They 
offer  a  re lat ionship-oriented model  of  care  that  is  
more appropriate  and integrates  preventat ive  
interventions and heal th  promotion -  a  model ,  
which considers  geogene ,  ep igene  and pathogene  
within the Indigenous landscapes of  care.  One 
such Indigenous heal th  care  system, the 
re lat ionship-based,  customer-driven Nuka System 
of  Care  at  South Central  Foundation (SCF) in  
Alaska has  recent ly  been proposed as  a  model  for  
nat ional  re form in the U.S.  (TRAHANT 2010).  In  
the summer of  2011 SCF’s  Tradit ional  Heal ing 
Clinic  has  been the recipient  of  an Indian Health  
Service  Director ’s  Specia l  Recognit ion Award for  
“outstanding publ ic  heal th  leadership in  
incorporat ing tradit ional  heal ing pract ices  into the 
tota l  medical  care  regimen for  the benef i t  of  
Native  peoples .”  The fusion of  Native  values,  
bel ie fs  and pract ices  was s tated by director  of  IHS,  
Dr.  Yvette  Roubideaux to  be  “a pr ime example of  
the  posi t ive  power of  federal  se l f -determinat ion 
pol ic ies  that  a l low Indian tr ibes  to  manage their  
own heal th  care” (SCF Publ ic  Relat ions 2011).  
Accordingly  the emerging ef forts  of  Indigenous 
se l f -determinat ion in  heal th  and Indigenous 
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medicine c la ims on government sponsored systems 
to  provide ef fect ive,  cul tural ly  sensi t ive  heal th  
care  which addresses  a l l  aspects  of  heal ing 
through physical ,  mental ,  emotional  and spir i tual  
wel lness ,  need to  be  discussed.   

Within the contemporary heal th  system two 
areas  of  work can be dis t inguished.  One s trand,  
the so-cal led ‘contemporary’  s t rand,  considers  
i l lness  to  occur  natural ly  and cul ture- free.  The 
underlying concept  is  based on the bel ie f  in  
technical  solut ions to  problems quanti f ied by 
accurate  measurements.  Within this  s t rand over  
the course  of  the  last  few decades,  (mental)  
d isease  has  increasingly  been treated by drug-
based therapies  to  inf luence the ‘chemical  
imbalance. ’  Geographer  Doug Richardson aware 
of  the  l imitat ions of  this  s t rand in  medical  
research descr ibes  a  recent  shi f t  in  sc ient i f ic  
endeavors  to  address  the complex but  press ing 
heal th  research and human needs more 
comprehensively:   

"To date,  most  mental  heal th  research has  
focused largely  on biomedical  pathways.  
Increasingly,  however,  researchers  are  consider ing 
how people 's  environments—the physical  and 
cul tural  contexts  in  which they l ive—influence the 
prevalence and consequence of  mental  heal th  
disorders”  (2009:  42).  

In  contrast  to  the biomedical  v iew therefore  a  
s tance is  adopted which argues,  in  var ious ways,  
that  the  key determinants  of  heal th  and variat ions 
in  heal th  are  int imately  l inked to  power re lat ions 
in  society.  Underlying causes  of  disease  are  seen 
as  being embedded in  the socia l ,  pol i t ica l  and 
economic systems (KRIEGER 2001:  668).  
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According to  this  v iew explanat ions are  not  to  
be  sought  at  the  individual  level  a lone -  for  
example,  the  kinds of  “unhealthy” behaviors  an 
Indigenous person adopts .  Instead i t  i s  the  broader  
socia l  context  that  matters .  Therefore  adherents  to  
this  v iew maintain that  the  pol i t ics  of  heal th  in  the 
context  of  dominant  ideological  understructures  of  
socia l  and pol i t ica l  forms have to  be  analyzed 
more c losely.  Because of  the  s tress  on these  
macro-scale  socia l ,  pol i t ica l ,  and economic 
s tructures,  this  s ty le  of  approach is  of ten a lso 
referred to  as  s t ruc tura l i s t ,  or  a l ternat ively  as  a  
pol i t ica l  economy perspect ive  (Ibid:  670) .  The 
current  g lobal  resurgence of  interest  in  t radit ional  
and al ternat ive  medicine pract ices  on the 
internat ional  scene as  a  means of  avoiding overuse 
of  pure  chemicals  and achieving wider  or  tota l  
coverage of  heal thcare  for  a l l  people  especia l ly  the 
poor,  vulnerable  and marginal ized groups of  
people  is  in  l ine  with the s tructural is t  perspect ive.  
The s tructural is t/pol i t ica l  economy perspect ive  
best  corresponds to  Indigenous concepts .  
Indigenous peoples  of ten consider  (mental)  heal th  
issues  as  synonymous with socia l ,  pol i t ica l  and 
economic issues  of  environmental  degradat ion,  
loss  of  land and pol i t ica l  d isenfranchisement 
(COHEN 1999:  26).  To improve Indigenous heal th  
s tatus  Indigenous peoples  argue not  only  the 
immediate  causes  of  disease  ought  to  be  t reated.  
As emphasized by the WHO Commission on Socia l  
Determinants  of  Health  the root  causes,  i .e .  the  
‘causes  of  the  causes’  of  i l l  heal th  have to  be  
at tacked (WOODMAN, GRIG et  a l .  2007:  13).  In  
the Indigenous context  some of  the  root  causes  are  
the long-term ef fects  of  colonizat ion on 
Indigenous communit ies  and the fundamental  
s t ructures  of  socia l  interact ion.  
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German pathologis t ,  Rudolf  Virchow 
proposed in  1848 a  hol is t ic  approach to  heal th  and 
heal th  system research in  a  report  he  publ ished on 
the typhus epidemic in  Upper  Si les ia ,  Germany.  
Virchow remarked the poor populat ion of  the  
region to  be  “starving before  the epidemic 
occurred […].  There  can no longer  be  any doubt  
that  such an epidemic dissemination of  typhus 
could only  have been possib le  under  the wretched 
condit ions of  l i fe  that  poverty  and lack of  cul ture  
had created in  Upper  Si les ia” (2006:  2104).  

 

F igure  2 :  Concep tua l  Fram ework  fo r  cause s  o f  Ind igenous  
i l l -hea l th/su i c ide  
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Virchow regarded the improvement of  the  
economic s i tuat ion and eradicat ion of  poverty  in  
the region fundamental  to  bet ter  the  heal th  of  the  
inhabitants .  The promotion of  educat ion,  
t ransportat ion,  agr icul ture,  and manufacturing he 
commented to  be  essent ia l  in  order  to  avoid l ike  
disaster  in  the future.  As Virchow observed,  
"medicine is  a  socia l  sc ience,  and pol i t ics  is  
nothing more than medicine in  larger  scale"  (Ibid) .  
Virchow’s  ear ly  his tor ic  example descr ibes  how a 
combinat ion of  socia l ,  cul tural ,  economic,  
environmental  and pol i t ica l  factors ,  funct ioning at  
the  community  level ,  inf luence heal th  s tatus.  In  
l ine  with this  school  of  thought  socia l  
epidemiologis ts  Kawachi  and Kennedy in  a  
contemporary art ic le  which probes  the l inks  
between income inequal i ty  and socia l  cohesion 
explain that  “Reducing inequit ies  between various 
communit ies  and improving heal th  depends on the 
act ions and pol ic ies  of  mult ip le  sectors  such as  
educat ion,  food,  housing economic opportunit ies  
a l l  of  which lead to  greater  socia l  cohesion” 
(1997:  1037).  

Sociological ,  phi losophical ,  psychological  and 
neuro-sc ient i f ic  models  during the last  century 
have largely  contr ibuted to  a  more hol is t ic  
understanding of  (mental)  heal th  and i l lness .  
These models  take into account  b iological ,  
psychological  and socia l  factors  and thus dis tance 
themselves  f rom the Cartes ian dual ism of  mind 
and body (LENGEN 2010:  34).  This  approach 
focuses  less  on disease-causing factors  but  on 
those that  support  human heal th  and wel l -being.  
Antonovsky’s  “salutogenic  model”  (1980)  
s imilar ly  focuses  on ‘ the or ig ins  of  heal th’  (Lat in:  
sa lus  =  heal th,  Greek:  genes i s  =  or ig ins) .  This  
model ,  pr imari ly  used in  the f ie lds  of  heal th  
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psychology,  psychiatry,  a l ternat ive  and preventive  
medicine,  considers  heal th  support ing factors ,  the  
re lat ionship between heal th,  s t ress  and coping 
rather  than the disease  causing factors  of  the  
pathogenic  paradigm. These understandings 
correspond to  concepts  expressed by the 
Indigenous heal th  movement as  wil l  be  descr ibed 
below. 

The foundation for  an internat ional  
Indigenous heal th  movement based on hol is t ic  
heal th  concepts ,  with a  focus on the speci f ic  
heal th  needs of  Indigenous groups was la id  as  
ear ly  as  1990.  The Internat ional  Congress  on 
Alcohol  and Addict ions at  i ts  Ber l in  Conference 
included a  specia l  forum on Indigenous heal th  
issues.  Many Indigenous peoples  at tended the 
conference.  This  new movement ent i t led "Heal ing 
Our Spir i t  Worldwide" (HOSW) at tracted more 
than three  thousand part ic ipants  f rom around the 
g lobe when held for  the second t ime in  Edmonton,  
Canada in  1992.  This  internat ional  Indigenous 
conference led by the Internat ional  Indigenous 
Counci l ,  a  group of  Indigenous leaders ,  focuses  on 
s trengthening and heal ing Indigenous famil ies  and 
communit ies  and discusses  best  pract ices ,  
successes  and common issues  in  heal th  and 
heal ing within Indigenous nat ions.  The latest ,  
S ixth Gathering took place in  2010 in  Honolulu,  
hosted by Papa Ola Lokahi  under  the s tated 
miss ion of  the  conferences  " to  gather  in  a  cul tural  
ce lebrat ion invi t ing the world  to  share  hol is t ic  
heal ing experiences  of  Indigenous peoples  in  the 
movement toward heal thy l i fes ty les ." 1  

                                                        
1 For further information see: http://www.hosw.com. 
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Underlying this  internat ional  Indigenous 
movement and emerging heal th  models  are  
Indigenous views on wel l -being.  There  is  not  one 
s tandard def ini t ion of  conceptions of  heal th  and 
heal ing.  Every cul ture’s  intr insic  percept ion and 
understanding of  heal th  and disease  as  wel l  as  
heal ing is  inf luenced by their  part icular  bel ie f  sys-
tems and l iv ing contexts .  Common to the 
Indigenous def ini t ions of  heal th  is  a  comprehen-
s ive  concept  of  heal th  that  moves beyond the mere 
physical  and includes  socia l ,  cul tural  and his tor i -
cal  e lements .  The i l lustrat ion below shows a  
f ramework,  which depicts  the  mult i - layered 
Indigenous heal th  contexts .  

 

 

 

 

Figure  3 :  Fram ework  o f  Ind igenous  hea l th  con tex t s  
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This  f ramework cor responds to  concepts  of  
t radit ional  heal ing which are  based on a  hol is t ic  
approach towards the inter vention and person to  
be  t reated (ONG, BODEKER et  a l .  2005:  ix) .  
Tradit ional  heal ing considers  the whole  person 
and is  to  s imultaneously  act  on the physical ,  
mental ,  spir i tual  and emotional  level .  Prevention 
and heal th  promotion are  a  main focus.  Use of  
p lants  and herbs,  food as  medicine and counsel ing 
on l i fes ty le  choices  and habits  are  commonly 
obser ved with tradit ional  heal ing pract i t ioners  
(WHO 2001).   

Tradit ional  heal ing has  a  long his tor y.  Unti l  
the  beginning of  the  19th century a l l  medical  
pract ice  was what  is  now referred to  as  t radi t ional .  
One can f ind traces of  a tradit ional healing 
concepts in older Indoeuropean cultures within 
which healing (the act  and the word) is  
connected to wholeness,  holiness and integrity,  
as is  suggested by the origin of the word 
“health.” 2 Very much l ike the Indigenous 
peoples of  the present world the Indoeuropean 
healers  of  ancient t imes focused on the 
understanding of the ful l  s tructure of the 
cosmos (KREMER 1995: 13).  This worldview 
changed when the Cartes ian sc ient i f ic  
mater ia l ism was introduced into medicine and 
other  disc ipl ines  during the t ime of  the  great  
phi losophical  upheaval  of  the  renaissance.  The 
focus developed then was on sc ient i f ic  experiment  
and s tat is t ica l  val idat ion,  research and 
organizat ion.  Emotions and intui t ion were 

                                                        
2 health. (n.d.). Online Etymology Dictionary. Retrieved January 07, 
2011, from Dictionary.com website: 
http://dictionary.reference.com/browse/health 
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be l i t t led (BANNERMAN 1983:  11).  Despite  
outs ide pressures  of  colonial ism and cultural  
imperia l ism (during ef forts  of  forced ass imilat ion 
of  Indigenous nat ions in  countr ies  such as  the 
U.S.  in  the past  t radit ional  healers  were  dismissed 
and out lawed)  t radit ional  heal ing survived in  
many Indigenous communit ies  (OLSON-
GAREWAL 2000).  Most  forms of  t radit ional  
heal ing therapies  in  order  to  be  ef f ic ient  depend 
heavi ly  upon the ski l l s  and experience,  i .e.  the  
prof ic iency of  the  pract i t ioners.  Their  c l ient-
centered,  personal ized care  is  re lat ionship 
or iented,  which encourages  communicat ion about  
the i l lness  and socia l  i ssues  re lated to  the  disease.  
In  many communit ies  they frequently  p lay a  key 
role  as  f i rs t  point  of  consultat ion.   

Tradit ional  healers  use  Indigenous knowledge 
in  their  t reatments  and protocols .  They are  
of tent imes regarded as  experienced local  leaders ,  
fo lk  psychologis ts  and comprise  psychic  healers ,  
herbal is ts ,  t radi t ional  b ir th  at tendants ,  fa i th  
healers ,  and spir i tual is ts .  Tradit ional  healers ’  
hol is t ic  v iew on heal th  is  one of  harmony,  a  s tate  
of  balance and equi l ibr ium within a  person’s  body,  
psyche and re lat ionship with other  people  around 
them. I l l  heal th  is  s ign of  an imbalance in  any of  
these  re lat ionships  and the healer  is  to  restore  that  
balance seeing the disease  in  a  wider  personal ,  
socia l  and cosmic context  (HELMAN 2006:  201).  
Hence Indigenous people  have character ized 
biomedicine as  being reduct ionist  s ince the focus 
is  mainly  on the physical  body.  Despite  these  
contrast ive  concepts  of  heal th  care  provis ion an 
integrat ive  approach has been promoted.  Back in  
1978 the World Health  Organizat ion formally  
recognized the importance of  col laborat ions 
between mainstream and tradit ional  heal th  
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pract i t ioners .  The WHO saw tradit ional  medicine 
pract i t ioners  as  possib le  a l l ies  of  the  medical  
system despite  the remaining caution as  to  
superst i t ious bel ie fs  and pract ices  with a l l  their  
potent ia l  dangers  (Ibid:  200).  WHO issued 
guidel ines  on tradit ional  medicines,  t radit ional  
healers  and col laborat ion between biomedicines  
and tradit ional  medicines  and organized expert  
consultat ions and conferences.  Furthermore the 
WHO has designated basic  and c l inical  research 
centers ,  e .g .  a t  Univers i ty  of  I l l inois  school  of  
pharmacy.  In  subsequent  years  there  has  been an 
increasing use  of  complementary and al ternat ive  
medicine (CAM)3 in  many developed and 
developing countr ies  (ONG, BODEKER et  a l .  
2005:  x i i i ) .  Use of  t radit ional  medicine and CAM 
in countr ies  such as  the US varies  considerably  
between groups and regions.  While  CAM is  used 
increasingly  by the wealthy,  data  is  lacking in  
t r ibal  set t ings.  Most  t r ibes  appear  to  focus more 
on biomedicine with tradit ional  healers  s tat ing 
they “run up against  a  whole  system opposed to  
t radit ional  medicine” (personal  communicat ion).  
This  is  expl icable  by the fact  that  throughout  
his tory local  healers  and their  medicine was 
discredited,  especia l ly  when these  healers  were  not  
able  to  take care  of  the  introduced diseases.  Long-
term ef fects  of  this  might  lead to  t r ibes  not  
wanting to  undertake speci f ic  act ions to  
implement t radit ional  heal ing in  their  heal th  care.  

                                                        
3 CAM “complementary and alternative medicines” relates to health 
care practices that do not form part of  a country’s own tradition, or not 
integrated into its dominant health care systems, such as acupuncture, 
homeopathy and chiropractic systems. See Traditional Medicine 
Strategy 2002-2005, World Health Organization, 
WHO/EDM/TRM/2002.1, Geneva, p.7. 
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Policy on tradit ional healing and the r ight of 
self-determination 

Supported by nat ional  governments  e f forts  to  
develop adequate  pol ic ies  and s trategies  to  protect  
t radit ional  heal ing knowledge have increased 
internat ional ly  in  recent  years .  Despite  i ts  
continued use  for  centuries  the majori ty  of  
countr ies  does  not  have of f ic ia l  pol ic ies  -  as  of  the  
year  2000,  only  25 of  WHO’s 191 Member States  
reported having a  nat ional  t radit ional  medicine 
pol icy  (WHO 2002:  20) .   

WHO has def ined three  types  of  heal th  system 
structures  to  descr ibe  the degree to  which 
tradit ional  medicine is  an of f ic ia l ly  recognized 
component  of  care.  In  a  to lerant  heal th  system 
heal th  care  is  ent ire ly  based on a l lopathic  
medicine.  Tradit ional  medicine pract ices  are  not  
of f ic ia l ly  recognized.  In  an inclusive  heal th  
system, even though not  incorporated in  a l l  areas  
of  care,  t radit ional  medicine is  recognized -  be  this  
in  the del ivery of  heal th  care  or  the educat ional  
and tra ining context  or  regulat ions.  The third  
category is  an integrat ive  heal th  system which 
off ic ia l ly  recognizes  and incorporates  t radit ional  
medicine in  a l l  the  di f ferent  areas  of  heal th  care  
provis ion (WHO 2002:  pp.  8-9) .  

In  countr ies  where  t radit ional  heal th  
pract i t ioners  are  regulated by laws they can be 
c lass i f ied as  part  of  the  formal  heal th  system. In 
countr ies  l ike  the United States  where  no legal  
f rameworks exis t  which recognize Indigenous 
heal ing,  as  val id  healers  are  part  of  the  informal  
heal th  workers .  They e i ther  have to  adjust  to  the 
exis t ing administrat ive  and labor  s tandards l ike  



Fourth  World   Journal  Vol  10  Num 2 ,  2011       ≈   16  

any pr ivate  ent i ty  (WHO 2003) or  work under  the 
regulat ions of  t r ibal  c l inics  which have s tar ted 
def ining their  own r ules  for  qual i f icat ion and 
cer t i f icat ion,  super vis ion and qual i ty  control  of  
t radit ional  healers.  Safety,  e f f icacy and qual i ty  
s tandards of  their  heal ing methods are  being 
designed.   

In  the United States  of  America  there  are  no 
off ic ia l  pol ic ies  regarding tradit ional  heal ing,  
whether  American Indian or  imported systems,  
l ike  Chinese  medicine.  In  regard to  U.S.  medical  
pol icy,  this  lack of  recognit ion of  t radit ional  
heal ing pract ices  has  led to  a  s i tuat ion where  
t radit ional  heal ing resource remains 
underest imated and under  researched.   

Indigenous groups in  the U.S.  have developed 
numerous (prevention)  programs,  which focus on 
tradit ional  approaches to  physical  and mental  
heal th  and wel l -being.  Although tr ibes  know about  
and the Indian Health  Service  acknowledges  the 
importance of  t radit ional  heal ing there  is  no 
formal  pol icy  to  protect  these  methods within the 
IHS system. Nor is  there  any guidance to  IHS staf f  
to  ensure  that  t radit ional  heal ing pract ices  are  
g iven the same respect  that  is  g iven to  
conventional  Western pract ices .   

Some states  in  the U.S.  are  fa ir ly  progress ive  
concerning regulat ions about  the pract ice  of  
a l ternat ive  medicine.  Massage therapy for  example 
has  to  be  covered by insurances  in  certa in  States .  
However  l i t t le  is  moving on the pol icy  level  
concerning integrat ive  services.  Indian heal th  
programs should be permit ted to  integrate  
t radit ional  heal th  care  pract ices  into their  
prevention/wellness  programs with no adverse  
impact  on the abi l i ty  to  receive  federal  support  for  
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prevention and wel lness  programs.  There  are  
ini t ia t ives  to  a l low integrat ion of  t radit ional  
heal th  pract ices  and to  assure  that  prevention and 
wel lness  programs are  covered services  in  a l l  
publ ic  programs (Medicare,  Medicaid and CHIP).  
So far  research is  mainly  funded at  the  National  
Inst i tutes  of  Health  (NIH).  Through the Fogarty  
Center  at  NIH tradit ional  medicine research has  
been conducted worldwide.  

To identi fy  and address  the barr iers  that  
prevent  the integrat ion of  t radit ional  heal ing with 
the rest  of  the  Indian heal th  care  system continued 
discussion with tr ibal  leaders ,  heal th  care  
providers ,  t radit ional  healers ,  and community  
members  has  to  be  promoted.   

As for  the mainstream heal th  system there  are  
s igns of  a  growing nat ional  movement in  cross-
cul tural  heal th  care  in  the U.S.  that  takes  into 
considerat ion the cul tural  bel ie fs  for  medical  
t reatment  decis ions.  In  a  recent  survey of  60 
hospita ls  the  largest  hospita l  accredit ing group in  
the U.S. ,  the  Joint  Commission found cultural  
values  and bel ie fs  to  be  increasingly  embraced,  
cater ing to  immigrant,  re fugee and ethnic-minori ty  
populat ions (LEIGH BROWN 2009).  At  White  
Memorial  Medical  Center  in  Los Angeles  e .g .  a  
“ low-tech approach“ is  implemented geared 
toward prevention in  which the physic ian on a  
case-by-case  basis  re fers  pat ients  to  t radit ional  
healers .  At  Mercy Medical  Center  in  Merced,  
Cal i fornia  with a  high Hmong pat ient  populat ion 
from northern Laos heal ing includes  shaman 
pract ices .  The hospita l  enacted a  “Hmong shaman 
pol icy” which is  the  f i rs t  regulat ion in  a  
mainstream hospita l  in  the U.S.  that  formally  
acknowledges  that  t radit ional  healers  cul tural  role  
and approves  ceremonies  such as  chanting (Ibid) .  
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S imilar  pol ic ies  could be introduced to  encourage 
tradit ional  heal ing for  American Indians in  
mainstream inst i tut ions.  In  order  to  succeed in  
this  e f fort  representat ives  of  publ ic  inst i tut ions 
and agencies  have to  be  engaged to  pay more 
at tent ion to  the resource potent ia l  of  t radit ional  
heal ing.  American Regional  Networks should be 
created that  wil l  explore  the f ie ld  of  t radit ional  
heal ing and i ts  possib le  appl icat ions in  heal th  
pol ic ies .  

Integrating needs into policy 
To integrate  Indigenous peoples '  heal th  needs 

and perspect ives  into nat ional  as  wel l  as  
internat ional  heal th  development f rameworks,  
such as  nat ional  heal th  sector  p lans and the 
Mil lennium Development Goals  guidel ines  for  
heal th  pol icy  makers  need to  be  issued.  In  pol icy,  
service  development and pract ice,  access  to  and 
uptake of  evidence should be improved.  This  
would inf luence the development and 
implementat ion of  s trategies  and pol ic ies  to  
address  heal th  and wel lbeing in  Indigenous 
communit ies  at  local/regional ,  s tate  and nat ional  
levels .  Pol icy  makers  thus are  provided with a  
f ramework that  a l lows them to shi f t  focus,  to  
developing and strengthening socia l  approaches 
instead of  “caseness” problem and pathology.  

Apart  f rom the pol icy  requirements  l i s ted 
above a  new legal  f ramework is  furthermore re-
quired to  prevent  the exploi tat ion of  t radit ional  
knowledge and coveted resources  on Indigenous 
lands internat ional ly .  Indigenous wel l -being is  
part icular ly  c losely  connected to  the heal thy re la-
t ionship to  the environments  in  which indigenous 
groups l ive.  (CHIVAN 2001:  66).  Continuing de-
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s t ruct ion of  habitat  and disappearance of  species  
deprives  local  cul tures  of  their  very  means of  exis -
tence,  as  these  e lements  are  unique and 
irreplaceable  parts  of  Indigenous cul ture  and l i fe -
s ty le .  This  causes  s ignif icant  psychological  
d is tress .  Accordingly  Jacques Mabit  commented at  
the  Tradit ional  Medicine,  Intercul tural i ty  and 
Mental  Health Congress  in  Tarapoto,  Peru in  June 
2009 on the re lat ive  importance of  t radit ional  
heal th  pol ic ies  that :  “There  is  no point  in  con-
t inuing to  develop heal th  pol ic ies  or  eradicat ion 
campaigns i f  society  does  not  deal  with the lack of  
meaning in  l i fe”  which he bel ieves  is  what  can 
lead especia l ly  to  mental  problems and drug-
addict ion.  The broader  picture  therefore  should be 
considered.  Eff ic ient  pol ic ies  should be developed 
that  are  not  l imited to  t radit ional  heal ing and 
knowledge but  guarantee  just ice,  fa ir  compensa-
t ion,  educat ion and human r ights  as  wel l  as  
cul tural  and biodivers i ty  protect ion amongst  
others .  A focus on improvements  in  heal th  
services  a lone accordingly  is  not  suf f ic ient .  In  
order  to  improve heal th  for  Indigenous groups an 
interdisc ipl inary,  hol is t ic  approach needs to  
include complex socia l  and pol i t ica l ,  educat ional  
and economical  as  wel l  as  ecological  factors .  Due 
to  the interdependencies  between these  var ious 
factors  coordinated intervention of  heal th  care  
services,  educat ional  systems,  and economic 
development programs are  required.  
Col laborat ions and partnerships  among Indigenous 
nat ions,  heal th  organizat ions,  medical  centers ,  
foundations,  NGOs,  and governmental  agencies  
and programs need to  be  establ ished.  Al l  these  
di f ferent  s takeholders  must  come together  to  map 
out  where  to  go.   

The recent ly  developed Indigenous se l f -
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determined heal th  approaches communit ies  that  
are  rooted in  t radit ional  knowledge and pract ices  
and l ie  part ly  outs ide of  the  heal th  sector  
demonstrate  that  local  Indigenous groups have a  
centra l  ro le  in  def ining what  is  possib le  and 
pract ical  to  improve heal th.  Since the 1970s,  when 
Indigenous groups began to  demand more se l f -
governance Federal  pol icy  has  encouraged less  
centra l ized Indigenous administrat ion of  
government programs in  areas  such as  heal th  and 
educat ion.  Today se l f -determinat ion is ,  to  
Indigenous peoples ,  the  most  fundamental  of  the  
r ights  they ask the world  and,  above a l l ,  the  s tate  
they have been made a  part  of ,  to  recognize.  In  i ts  
broadest  formulat ion,  the  pr inciple  of  se l f -
determinat ion encompasses  the pol i t ica l ,  legal ,  
economic,  socia l  and cul tural  subjects  of  the  l i fe  
of  peoples .  Art ic le  3  of  The Universal  Declarat ion 
on the Rights  of  Indigenous Peoples,  endorsed on 
Sept  13 2007 speaks of  the  r ight  of  se l f -
determinat ion:  “Indigenous peoples  have the r ight  
to  se l f -determinat ion.  By vir tue of  that  r ight  they 
freely  determine their  pol i t ica l  s tatus  and freely  
pursue their  economic,  socia l  and cul tural  
development.“4  

What has  become evident  throughout  these  
last  years  and decades of  se l f -governance and has 
only  s tar ted to  be  discussed in  depth fa ir ly  
recent ly ,  i s  the  fact  that  a  lack of  se l f -
determinat ion ( the negat ion of  the  Indigenous way 
of  l i fe  and world vis ion,  the  destruct ion of  habitat ,  
the  decrease  of  b iodivers i ty ,  the  imposi t ion of  sub-
standard l iv ing and working condit ions,  the  
dispossess ion of  t radit ional  lands and the 
re locat ion and transfer  of  populat ions)  leads to  

                                                        
4 See: http://www.un.org/esa/socdev/unpfii/en/drip.html 
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decrease  of  heal th  and wel l -being.  Solut ions to  
many of  the  problems faced by Indigenous peoples  
therefore  can best  come from the nat ions 
themselves.  They are  c losely  connected to  nat ion 
bui lding -  which must  develop from inside out .  
Sel f -government ini t ia t ives  are  needed as  wel l  as  
direct  contact  with and part ic ipat ion of  Indigenous 
peoples  when designing s trategies  to  improve 
Indigenous heal th  and def ining comprehensive 
heal th  services  and pol ic ies .  Meaningful  and 
valuable  consultat ion and substant ia l  Indigenous 
operat ion and control  can produce more accepted 
and appropriate  heal th  outcomes.  Discussion 
should not  be  l imited to  heal th  but  addit ional ly  
concern areas  l ike  educat ion,  welfare,  cul ture  and 
community  af fa irs .  A new framework for  heal th  
care  systems analysis  needs to  be  developed that  
considers  the complexit ies  of  factors  inf luencing 
heal th  outcome.   

On the internat ional  scale  only  few 
internat ional  organizat ions are  seeking to  enable  
Indigenous nat ions to  have greater  v is ib i l i ty  in  
nat ional  and internat ional  processes  af fect ing 
them; and to  engage with Indigenous communit ies  
in  mutual ly  benef ic ia l  re lat ionships.  Firs t  and 
foremost  therefore  Indigenous peoples  must  be  
direct ly  involved in  a l l  processes  af fect ing them 
and come up with s trategies  most  sui ted to  their  
needs so that  they can re late  to  and trust  those 
s trategies .  Cooperat ion between Indigenous 
peoples  and pol icy  makers  (WHO, PAHO, EHMA) 
needs to  be  faci l i ta ted.   
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Today more g lobal  instruments  can be found 

that  incorporate  Indigenous peoples ’  r ights  to  
their  t radit ional  medicines.  The Universal  
Declarat ion on the Rights  of  Indigenous Peoples  
guarantees  Indigenous peoples  r ight  to  heal th  and 
tradit ional  heal ing systems s tates  in  art ic le  23:  
“The r ight  to  determine and develop pr ior i t ies  and 
s trategies  [ . . . ]  for  heal th  programs af fect ing 
them“; art ic le  31:  “[ . . . ]  the  r ight  to  maintain,  
control ,  protect  and develop their  [ . . . ]  medicines  
[ . . . ] .”5  Tradit ional  heal th  systems and the r ight  to  

                                                        
5 UNDRIP is not legally binding and thus remains ‘aspirational’. 
Indigenous leaders demand that both the governments and private 
corporations incorporate the declaration into national economic, 
political, cultural and environmental policies. President Obama 

Figure  4 :  Framework  for  Indigenous  hea l thcare  sys tems  
analys i s  
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one’s  own cultural ly  def ined heal th  system should 
be placed on the internat ional  agenda as  a  key 
e lement  of  se l f -determinat ion of  Indigenous 
peoples .  Heal ing arts  in  internat ional  pol icy  need 
to  be  discussed,  the  subject  matter  opened up as  an 
agenda i tem at  the  UN Indigenous Peoples  Forum. 
An ( inter)nat ional  t radit ional  medicine pol icy  
needs to  be  worked out,  a  g lobal  s trategy on 
Indigenous people’s  heal th  and mental  heal th  
developed.  As the ef fect iveness  of  a  g lobal  s trategy 
requires  s trong support  and c lose  involvement by 
respect ive  s tate  governments  the feasibi l i ty  of  
implementing such a  s trategy has  to  be  quest ioned.  
How the s tates  involved worldwide frame the issue 
of  Indigenous heal th  di f fers  considerably  as  do 
Indigenous pract ices  and bel ie fs .  Adapting the 
s trategy to  the respect ive  country-speci f ic  context  
would take t ime due to  widely  disparate  needs and 
interests  and because i t  must  be  a  general ,  mult i -
s takeholder  instrument ( including Indigenous 
representat ives,  governments,  members  of  the  
United Nations family,  local  leaders) .   

Apart  f rom internat ional  pol icy,  support  is  
required in  the speci f ic  nat ional  contexts .  In  the 
United States  under  the se l f -determinat ion pol icy  
developed during the Nixon administrat ion,  t r ibes  
were  encouraged to  take over  governing their  
heal th  care  programs (FLACK, AMARO et  a l .  

                                                        
announced that his government endorsed the Declaration at the 
December 2010 White House Tribal Conference. Federal and state 
public policies addressing health and well-being are to be made 
compliant and consistent with international law and accepted covenants 
relating to human rights, and to Indigenous peoples’ rights relating to 
health and well-being. Discussions are being pursued on the objectives 
of  public health, the appropriate balancing of  trade and more effectively 
controlling the private sector as well as enhancing the community-based 
sectors. 
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1995).  In  1975,  President  Ford s igned into law the 
Indian Sel f -Determinat ion and Educat ion 
Assis tance Act  (ISDEAA) -  Publ ic  Law 93-638.  
This  landmark legis lat ion s trengthened the federal  
pol icy  of  Tribal  Sel f -Determinat ion with Indian 
Tribes  exercis ing decis ion-making authori ty  over  
their  own af fa irs .   

American Indian and Alaska Native  t r ibal  
governments  have sovereign nat ion s tatus  with the 
Federal  government.  As "nat ions within a  nat ion" 
they are  recognized as  dis t inct  pol i t ica l  ent i t ies  
operat ing within the American government system 
and thus have a  unique government- to-government 
re lat ionship with the federal  government.  The 
amount of  American Indian sovereignty reta ined 
depends on the varying degrees  of  ass imilat ion 
that  each part icular  nat ion has  undergone and the 
outcome of  past  and present  disputes  about  t r ibal  
governance.  Unlike  most  s tates  Washington e.g .  
has  bet ter  laws and bet ter  pol ic ies  than most  other  
s tates  securing s tate  t r ibal  re lat ionships  on a  gov-
ernment level .  The Centennial  Accord 1989 sets  
the  tone of  this  re lat ionship,  fu l ly  recognizing the 
tr ibes  as  sovereign governments.  Also 7.11 pol icy  
concerns the commitment  of  government and re -
quires  the s tate  to  bui ld  re lat ionships  with the 
tr ibes  and maintain their  government- to-govern-
ment  re lat ionships  with the tr ibes.  Tribes  l iv ing in  
Washington State  have establ ished through nego-
t ia t ions the most  extensive  arrangements  for  se l f -
determinat ion in  the United States .  This  means 
that  instead of  federal  of f ic ia ls  deciding e .g .  how 
funds are  dis tr ibuted,  the  t r ibes  decide.   

Today heal th  care  for  members  of  American 
Indian tr ibes  and Alaska Natives  of ten comes from 
a separate  heal th  care  del ivery system, provided by 
the federal  government,  as  an outgrowth of  the  
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unique and complex his tory of  interact ions 
between the various t r ibes  and the United States  
government (SHELTON 2004:1).   

American Indian Tribes  can choose the 
governmental  source of  heal th  care  for  their  
enrol led members  through (1)  direct  services  f rom 
the Indian Health  Service-  IHS direct ly  manages 
52 heal th  centers ,  31 hospita ls ,  and 31 heal th  
s tat ions.  Tribal ly  managed services  (2)  “Sel f -
Determinat ion Contracts ,”  i .e .  contracts  which the 
tr ibes  establ ish with the IHS in  the interest  of  
administrat ive  and funding control  of  the  services  
and programs that  would otherwise  be  provided by 
the IHS,  or  (3)  “Sel f -Governance Compacts ,”  i .e .  
compacts  between the tr ibes  and the IHS to  gain 
control  over  programs and heal th  care  services  
otherwise  provided by the IHS in  order  to  design 
heal th  care  programs which meet  the speci f ic  
needs of  t r ibal  communit ies -  services  operated by 
the tr ibes  are  authorized by contracts  and 
compacts  under  the Indian Sel f -Determinat ion and 
Educat ion Assis tance Act.  Tribal ly  managed 
services  manage near ly  50% of  the IHS system. 
Health  care  is  provided by tr ibal  services  in  256 
heal th  centers ,  15 hospita ls ,  282 heal th  s tat ions 
(which include 166 Alaska Native  v i l lage c l inics)  
and 9  school  heal th  centers .  As of  December 2010,  
the IHS had negotiated a  tota l  of  78 Sel f -
Governance Compacts  and 100 funding agreements  
with 332,  59% of  the 562 federal ly-recognized 
Indian Tribes  in  the United States .  Sel f -
Governance Tribes  current ly  control  near ly  $1.4  
bi l l ion of  the  IHS budget  of  approximately  $4.03 
bi l l ion,  or  about  35% of  the tota l  IHS FY 2010 
budget  appropriat ion.  Tribal  Sel f -Governance 
programs served 37% of  users  (550,646 out  of  a  
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tota l  of  1 ,483,423)  of  Indian heal th  care  programs 
in  2008 (IHS 2011).   

As the Indian heal th  service  is  very  l imited in  
their  services  t r ibes  are  re ly ing less  and less  on the 
IHS and doing more of  their  work,  providing their  
own services.  In  the face  of  severe  pol i t ica l  and 
f inancia l  chal lenges  i t  i s  now the modern tr ibal  
governments  that  have the responsibi l i ty  for  
creat ing new socia l  heal th  and economic 
inst i tut ions that  support  and serve those suffer ing 
from disease.  One outstanding model  example for  
good work in  the f ie ld  of  se l f -determined 
indigenous heal th  is  the  afore-mentioned Native-
owned and operated heal th  care  organizat ion,  
South Central  Foundation in  Anchorage,  Alaska.  
SCF’s  success  s tory speaks powerful ly  to  everyone 
working in  Indigenous heal th,  inspir ing others ,  
g iv ing hope to  reach for  what  might  seem 
impossib le  g iven the his tor ical  and s tructural  
real i t ies  indigenous people  face  in  many parts  of  
the  world  to  the present  day.  On Nov.  22.  2011 the 
U.S Secretary  of  Commerce announced the 
organizat ion to  receive  Presidentia l  honor for  
performance excel lence.  SCF is  the  f i rs t  Native  
organizat ion to  earn the Malcolm Baldrige  
National  Qual i ty  Award.   

 

A conclusion to  be  drawn from this  analysis  is  
that  in  essence Indigenous peoples ’  heal th  is  as  
much a  quest ion of  pol i t ica l  wi l l  and leadership as  
i t  i s  of  consciousness  and underlying cosmo-
vis ion.  In  order  to  improve Indigenous heal th  a  
paradigmatic  shi f t  towards a  comprehensive 
approach is  needed.  New frameworks,  such as  the 
pol i t ica l  economy of  heal th  approach seem wel l  
sui ted for  Indigenous heal th  dispari t ies  research.  
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Other  mult i - level  theories  that  could be informed 
by Indigenous ways of  knowing wil l  need to  be  
developed to  be  able  to  analyze the complex ways 
in  which people  understand and change the 
intermingled physical ,  b iological  as  wel l  as  socio 
cul tural  worlds  they l ive  in.  Funding of  such 
interdisc ipl inary research has  to  be  increased.  

To sum up i t  has  been shown that  Indigenous 
peoples ’  se l f -determinat ion in  heal th  i f  
appropriate ly  supported and strengthened bears  
promising potent ia l  to  improve overal l  heal th  
s tatus.  The assumptions ra ised by the kinds of  
phenomenon that  are  being pioneered in  places  
where  communit ies  se l f -determinedly  endeavor to  
work toward a  heal ing of  mind,  body,  and spir i t  
might  look much more l ike  the Indigenous world 
to  envis ion.  
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ABSTRACT: 

The tangible  and intangible  cul tural  her i tages  
are  the v is ib le  part  of  a  cul ture,  which is  just  10 
percent  of  the  cul ture  that  is  exposed.  The hidden 
90 percent  of  the  cul ture  determines the vis ib le  ten 
percent  of  the  cul ture.  When one records the 
tangible  and the intangible  cul tural  her i tages  i t  
would be more appropriate  that  the  world  view 
that  forms the basis  for  express ion are  a lso 
recorded.  Stor ies  are  the best  ways for  cul tural  
t ransmiss ion within communit ies .   Stor ies  
recorded a long with the worldviews can be used 
for  intercul tural  understanding and appreciat ion of  
cul tural  her i tages.  

 

The United Nations Educat ional ,  Scient i f ic  
and Cultural  Organizat ion’s  (UNESCO) 
Convention for  the Safeguarding  o f  the  In tangib le  
Cul tura l  Her i tage  (2003),  recognises  that  “ . . . the  
processes  of  g lobal izat ion and socia l  t rans-
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formation,  a longside the condit ions they create  for  
renewed dia logue among communit ies ,  a lso  g ive  
r ise ,  as  does  the phenomenon of  intolerance,  to  
grave threats  of  deter iorat ion,  disappearance and 
destruct ion of  the  intangible  cul tural  her i tage.”  
(Mastuura,  2004)  Active  s teps  are  ini t ia ted to  
ensure  safeguarding of  cul tural  her i tages  in  this  
mult icul tural  world.   One such ef fort  i s  to  dig i t ise  
the intangible  cul tural  her i tages  that  wil l  enable  to  
share  cul tures.   

The UNESCO’s s tatement  above 
acknowledges  the fact  that  e thnocentr ism is  
predominant,  and i t  i s  looking towards 
s imultaneously  preserving cul tural  d ivers i ty ,  
progress ing with g lobal isat ion,  preserving the 
tangible  and the intangible  cul tural  her i tages,  
ensuring cul tural  understanding and dia logue 
between cul tures,  and being aware of  not  
foss i l iz ing them in digi ta l  mode and being aware 
of  inte l lectual  property  r ights  and plagiar ism. 

In a  world  that  is  witness ing movement of  
people  across  cul tural  d ivides  at  a  greater  pace,  
encounter ing di f ferent  cul tures  becomes 
increasingly  l ikely—be i t  for  business ,  p leasure,  
t ravel ,  pol i t ics ,  and volunteer ing in  direct  service  
to  communit ies .   However  f leet ing the interact ion,  
cul tural  encounters  demand for  respect  and 
understanding for  the tangible  and intangible  
cul tural  her i tages  of  the  other  and i t  cannot  be  
taken l ight ly .  

This  has  posed a  dual  chal lenge for  UNESCO 
and conscient ious people  around the world 
working to  preserve the worldviews and cul tural  
ident i ty  of  indigenous communit ies .   The f i rs t  
chal lenge is  to  ensure  sustenance of  ident i ty  and 
the second is  to  d ig i t ise  and propagate  the same 
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for  a  bet ter  understanding and sensi t is ing the 
‘other’  to  enable  a  genuine understanding.  

With the advent  of  modern digi ta l  
equipments,  the  cul tures  of  the  v is ib le  majori ty  are  
becoming systematical ly  dig i t ized.   But  the 
cul tures  f rom the margins  are  not  due to  var ious 
socia l ,  pol i t ica l  and economic reasons.   I t  i s  the  
indigenous communit ies  around the world that  are  
fast  receding into obl iv ion as  they are  in  direct  
l ine  of  confrontat ion and subjugat ion by the 
mainstream on account  of  land,  natural  resources,  
habitat  and the r ipple  e f fects  of  the  mainstream 
culture  on indigenous cul ture,  society  and 
community  and above a l l  on their  ident i ty .  

I t  i s  very  dis turbing to  note  that  there  is  both 
internal  and external  erosion of  cul tural  ident i ty  
of  the  indigenous cul tures.   The cul tures  f rom the 
margins  are  rendered fragi le  due to  the impact  of  
the  bul ldozing by the mainstream culture.  The 
media  of  the  mainstream has s tereotyped the urban 
cosmopoli tan behaviour  as  a  universal  s tandard.  
Universa l i s ing  such pattern of  behaviour  has  been 
on the r ise  and i t  has  vast ly  dis turbed many 
cultures  in  the margins  and those that  are  not  so  
powerful  in  the media.  

There  are  instances  of  ser ious at tempts  by 
some of  the  marginal ized themselves  to  integrate  
into the mainstream in order  to  reap economic and 
socia l  benef i ts  sacr i f ic ing their  cul tural  ident i ty .  
Loss  of  t ransmiss ion of  knowledge from one 
generat ion to  the next  is  due to  movement of  
chi ldren away from the community,  and advancing 
age of  the  t radit ional  keepers  of  knowledge.  With 
every pass ing year,  the  s tor ies  and the worldviews 
of  the  indigenous communit ies  go unrecorded for  
poster i ty .  
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By declar ing the Second Internat ional  Decade 
of  the  World 's  Indigenous Peoples  (2005-2014)  
UNESCO promotes  the internat ional  community’s  
commitment  toward preservat ion of  the  indigenous 
communit ies  around the world.  I t  urges  enhanced 
understanding between peoples  for  peaceful  
coexistence.  Thoughtful  leaders  in  the 
internat ional  community  see  speci f ic  pathways 
toward achieving this  important  goal .   Mastuura 
opines,  

 

The process of globalization creates conditions 
for renewed dialogue among communities ... 
increased opportunities for interaction and 
dialogue, thereby contributing to the spread of 
knowledge about other cultures and heightening 
people’s awareness of their own cultures. One 
result of this intensifying and deepening 
exchange is that we can now also document and 
disseminate information about our shared 
intangible cultural heritage to an extent 
previously unimaginable. The opportunity to 
share the world’s intangible cultural heritage and 
to promote its preservation is contributing to a 
better understanding among peoples worldwide 
and is underlining the value and vibrancy of 
cultural diversity. (Mastuura, 2004) 

This  essay argues  for  recording the system of  
knowledge of  communit ies ;  d ig i t iz ing,  recording 
and preserving the tangible  and intangible  cul tural  
her i tage of  a  community.  Such an at tempt wil l  
vast ly  benef i t  the  appreciat ion and acceptance of  
indigenous peoples  and wil l  reveal  the  ethos to  the 
pract i t ioners  to  enable  them to pass  their  
worldview on to  the next  generat ion with 
convict ion.  Knowing the values,  and the reason 
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for  their  ar t i facts ’  exis tence,  one arr ives  at  a  bet ter  
understanding of  that  community.   

Hypothesis 
The tangible  and intangible  cul tural  her i tage 

of  a  community  is  best  understood only  when the 
worldview of  the community  is  a lso  recorded 
a long with i t .  

Counter Hypothesis 

For bet ter  understanding of  a  cul ture  and i ts  
preservat ion and transmiss ion of  the  same to  the 
next  generat ion and to  people  f rom other  cul tures,  
i t  i s  enough i f  tangible  or  intangible  cul tural  
her i tage are  recorded / digi t ized without  any 
information and background worldviews or  e thos 
i t  represents .  

Heritages product of culture 
There is  a  growing understanding of  the  

exhaust ive  l i s t  of  tangible  and intangible  cul tural  
her i tages  a long with natural  her i tage s i tes  that  
encompasses  the documentat ion of  cul tural  
her i tages.  Natural  her i tage becomes important  as  
indigenous worldviews are  typical ly  t ied down to 
their  geographic  locat ions.  

 

The standard format for a heritage mapping 
activity is a matrix of heritage resources—
natural, built, movable and intangible - against 
their intrinsic and associative attributes to 
capture their meaning. Natural heritage 
resources include landscapes, mountains, lakes, 
forests, rivers, valleys and other geological 
formations. These resources are documented 
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based on name, other names, geological history, 
outstanding features, contents, settings, approach 
and statutory protections. Movable heritage 
resources include artworks, costumes, jewelry, 
documents, weaponry, machinery and other 
material with spatial transference. These 
resources are documented based on name, other 
names, owner, maker, dimensions, material, 
function, and location. Intangible heritage 
resources include festivals, songs, prayers, myths, 
legends, language, dance, skills, and local 
technology. These resources are documented 
based on name, purpose, history, seasonality, 
process, documentation, materials used, music 
used, costumes used, language used and 
participants. (Zerrudo, 2010) 

  
But when these  are  recorded and documented,  

they provide only  the vis ib le  part  of  that  cul ture.   
While  the express ive  and vis ib le  part  of  the  cul ture  
is  dynamic and subject  to  change,  the  cul ture  that  
underl ies  the  express ion is  that  which determines 
the percept ion of  the  community  behind the 
movable,  immovable,  tangible  and intangible  
cul tural  resources.    

 

‘Intangible’ represents the abstract and 
nonmeasurable. The notion of orality and oral 
tradition acts as the main vehicle of the 
intangible. The elements ‘bias’ and ‘prejudice 
against the preservation of nonmaterial heritage’ 
have pervaded much of our conceptualisation 
and appreciation of literate versus oral 
expressions. ...  Tangible heritage is knitted into 
the intangible heritage domain. Anthropologist 
Ruth Finnegan argues that oral (intangible) 
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products are the result of interactions between a 
vast range of different participants and are not 
simply ‘picked up like pebbles’ along the way. 
‘Tangible heritage, without intangible heritage, is 
a mere husk or inert matter’, argues 
Kirschenblatt-Gimblett. (Vuuren, 2008) 

What goes  beneath the tangible  and intangible  
express ions and understanding of  the  natural  
world  is  the  worldview of  that  cul ture.  However,  i t  
i s  the  cul ture  that  is  instrumental  in  br inging out  
these  express ions in  a  part icular  fashion.  Every 
cul ture  has  a  system and a  s tructure.   In  order  to  
understand the system and the s tructure  of  that  
cul ture,  one has  to  understand the worldviews of  
that  cul ture.   Worldviews are  the centres  that  
determine the form and the play of  i ts  e lements :  
According to  Derr ida,   

… structure–or rather the structurality of 
structure … has always been neutralized or 
reduced, and this by a process of giving it a 
center or of referring it to a point of presence, a 
fixed origin.  The function of this center was not 
only to orient, balance and organize the structure 
… but above all to make sure that the organizing 
principle of the structure would limit what we 
might call the play of the structure. By orienting 
and organizing the coherence of the system, the 
center of a structure permits the play of its 
elements inside the total form. (Derrida, 2002 
p352) 

The tota l  form being the sum tota l  of  a l l  the  
tangible  and the intangible  cul tural  express ions 
that  are  wel l  within the cul ture  of  that  society.   
The center  being the worldview, the vis ib le  
s tructure  is  the  express ion of  that  cul ture.  Apart  
f rom construct ing a  s tructure,  worldview also 
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determines the percept ion of  real i ty .  According to  
Marsden:  

Cultures pattern perceptions of reality into 
conceptualisations of what they perceive reality 
to be; of what is to be regarded as actual, 
probable, possible or impossible. These 
conceptualisations form what is termed the 
‘world view’ of a culture. The World view is the 
central systematisation of conceptions of reality 
to which members of its culture assent and from 
which stems their value system. The world view 
lies at the very heart of the culture, touching, 
interacting with and strongly influencing every 
aspect of the culture. (Royal, 2007) 

These express ions of  cul ture  and 
understanding of  the  appreciat ion of  natural  
her i tage is  based on what  Bourdieu refers  to  as  
“the habitus”:   

Habitus can be understood as the set of values 
and dispositions gained from out cultural history 
that stay with us across contexts.  These values 
and dispositions allow us to respond to cultural 
rules and contexts in a variety of ways, but those 
responses are always largely determined –
regulated-by where have been in culture. 
(Schirato, 2000 p42) 

However,  a  basic  quest ion remains:  whether  
one can real ly  appreciate  other  cul tures.  

A work of art has meaning and interest only for 
someone who possesses the cultural competence 
that is the code, into which it is encoded. The 
conscious or unconscious implementation of 
explicit or implicit schemes of perception and 
appreciation, which constitutes pictorial or 
musical culture is hidden condition for 
recognizing styles characteristic of a period, a 
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school or an author, and, more generally, for the 
familiarity with the internal logic of works that 
aesthetic enjoyment presupposes. … Thus the 
encounter with a work of art … presupposes an 
act of cognition, a decoding operation, which 
implies the implementation of a cognitive 
acquirement, a cultural code. (Bourdieu, 1984 p 
3)  

This  understanding of  the  habitus,  and 
cul tural  code of  Bourdieu,  s tructure  of  Derr ida 
that  is  being shared by the ‘col lect ive  actant ’ -  the  
community  that  shares  the cul ture  and acts  
accordingly  -  i s  due to  their  worldview.  The 
worldview determines the play (Derr ida) ,  work of  
ar t  (Bourdieu) ,  l i terary  text ,  s tor ies  and al l  
express ions of  a  cul ture.   Thus a  text ,  s tory  or  
express ion “… cannot  exis t  outs ide the cul ture.”  
(Sonesson,  1998)   Stor ies  and l i terary  texts  of  a  
cul ture  have to  be  within the cul ture  of  i ts  creator.  
Art i facts ,  l i terature,  s tor ies  are  the v is ib le  texts  
and products  of  that  cul ture.    

When recording heri tage s tor ies  /  oral  
t radit ions we tend to  record the rendit ion by the 
pract i t ioners .   What  we are  dig i ta l ly  recording is  
the  v is ib le  part  of  the  cul ture.   Even i f  one hears  
the s tor ies  of  the  ‘other’ ,  one cannot  but  interpret  
the  same with the percept ion of  one’s  own 
knowledge and cul tural  b ias  and not  what  the 
other  cul ture  intends.   Hence there  wil l  be  or  can 
be paucity  in  that  communicat ion.    

Thus without  understanding the worldview, i t  
i s  not  possib le  even to  appreciate  the intangible  
and tangible  ar t i facts ,  texts ,  s tor ies ,  and cul tural  
products  of  societ ies .  Hart  is  of  the  opinion that :   

"... understanding worldviews is necessary … our 
worldviews affect our belief systems, decision 
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making, assumptions, and modes of problem 
solving. …  understanding worldviews of both 
the targeted community and ourselves is 
imperative if we are going to do more good than 
harm” (Hart, 2010) 

Worldviews 
This  draws us  to  the need for  understanding 

the worldviews of  the  “other.”  Worldviews 
according to  Jenkins  is ,   

the common concept of reality shared by a 
particular group of people, usually referred to as 
a culture, or an ethnic group. Worldview is an 
individual as well as a group phenomenon.”  It is 
called Cognitive Culture. This is the mental 
organization in each individual's mind of how 
the world works. Expressions of commonality in 
individual worldviews make up the cultural 
worldview of the group. This leads to the social 
culture.... 

Worldview denotes the complex of beliefs, 
concepts, sense of order and social constructs, 
role-models and moral precepts which are unique 
and peculiar in comparison to other such 
complexes of other such socio-cultural 
groupings…each culture's worldview is adequate 
for that culture and thus valid in its own terms. 
(Jenkins, 2004) 

According to  Michael  Lind,  "a  worldview is  a  
more or  less  coherent  understanding of  the  nature  
of  real i ty ,  which permits  i ts  holders  to  interpret  
new information in  l ight  of  their  preconceptions.”    
Talking on aborig inal  worldview, Loise l le  opines,   

The Aboriginal worldview is comprehensive and 
spiritual in nature ... spirituality as a vital 



Fourth  World   Journal  Vol  10  Num 2 ,  2011       ≈   41  

element since it is seen as pervading every aspect 
of life ... the Native significance and purpose of 
spirituality is “the process and relationship we 
have with our greater power… the part of you 
which helps you see the beauty along the 
way…[and] the goodness in [others]”. ...the 
Aboriginal perspective of life is “a systemic 
approach to being in the world” ... “Self-in-
relation” that is: immanence (respect for all life 
forms), interconnectedness and balance. 
(Loiselle, 2006) 

Ouel le t te  quotes  Kawagley:  

A worldview consists of the principals 
(principles?) we acquire to make sense of the 
world around us. Young people learn these 
values, traditions and customs from myths, 
legends, stories, family, community and 
examples set by community leaders. The 
worldview (cognitive map) is a summation of 
coping devices that have worked in the past [but 
may not work in the now or future]… The 
worldview [allows a people who self-identity] to 
make sense of the world around them, make 
artifacts to fit their world, generate behaviour 
and interpret their experiences. (Ouellette, 2010) 
(Parenthesis not mine.) 

Further  bols ter ing this  perspect ive  Poonwassie ,  
s tates  that :   

Worldviews emerge from the totality of peoples' 
social, political, economic, cultural and spiritual 
perceptions and beliefs. Ermine ... describes 
Aboriginal worldviews as founded on a search 
for meaning from a metaphysical, implicit, 
subjective journey for knowledge based on the 
premises of "skills that promote personal and 
social transformation; a vision of social change 
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that leads to harmony with rather than control 
over the environment; and the attribution of a 
spiritual dimension to the environment" 
(Poonwassie, 2001) 

From a l inguist ic  perspect ive,  language has  a  
potent ia l ly  intr icate  re lat ionship with worldview. 
According to  Sapir–Whorf  hypothesis ,  

the principle of linguistic relativity holds that the 
structure of a language affects the ways in which 
its speakers are able to conceptualize their world, 
i.e. their world view … that language determines 
thought and that linguistic categories limit and 
determine cognitive categories and … linguistic 
categories and usage influence thought and 
certain kinds of non-linguistic behavior. (Worf, 
1940, 1956) 

Rebecca Ash wrote  an interest ing essay about  
the Sapir -Whorf  Hypothesis  where  she notes  that  
the  hypothesis  is  not  only  controvers ia l ,  but  has  
been the basis  for  research in  a  wide range of  
disc ipl ines.   Some of  that  research seems to  
re inforce  the Hypothesis  suggest ing l inguist ic  
re lat iv ism is  a t  least  l ike ly  while  a  greater  number 
of  s tudies  deny this  v iew and favor  l inguist ic  
universal ism (Ash,  1999).  Noting that  the  
controversy continues,  Ash argues  that  more 
research is  necessary to  set t le  the  competing 
f indings of  exis t ing research.  

Communicating Culture 
Language is  dr iven by the worldview that  

constructs  the  cul ture.  Culture  of  a  community  
forms an integral  part  of  any communicat ion of  
that  community.   Stor ies  are  part  of  
communicat ion,  hence,  are  very c lose  to  express  
the worldview in a  subt ler  manner.  While  dig i ta l ly  
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documenting intangible  cul tural  her i tages  l ike  
s tor ies ,  songs,  adages,  proverbs,  e tc ,  one records 
communicat ion that  has  cul tural  content  seeped 
into i t .   

Each epistemology is linked to the precepts of its 
culture in intricate ways; the interrelationships of 
precepts form its conception of reality.  
Epistemology, or the specific Aboriginal way of 
knowing, is the foundation upon which each 
tribal society builds its web of knowledge. 
(Bastien, 2004 p38) 

The web of  knowledge is  t ransmitted in  
indigenous communit ies  through stor ies .   The 
s tor ies  encompass  within them the knowledge and 
the worldviews in  a  more intr icate  way.  However,  
f rom the indigenous perspect ive,  which is  being 
pushed to  the margins  more resolute ly  than ever  
before,  preserving and transmiss ion of  cul ture  and 
establ ishing i tse l f  in  the mult icul tural  world  
becomes essent ia l  for  i ts  survival .  

An Indigenous worldview or philosophy is 
intrinsically holistic, interdisciplinary, 
intergenerational and spiritual.  Because it has 
also had to exist, survive and now thrive within 
and beside a colonial worldview, it must also 
involve the processes of conscientization and 
decolonization. (Rock, 2007)  

The best  bet  to  survive is  to  re ly  on s tor ies  
more than cul tural  ar t i facts  and natural  her i tage 
s i tes .  

Why Stories? 

Stories  were  used by generat ions f rom t ime 
immemorial  to  record and retransmit  ideas  over  
generat ions and geographical  locat ions.   They are  
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the  best  way to  communicate  the ethos f rom one 
generat ion to  the next .   They are  the best  way to  
communicate  to  the cul tural  “other” as  i t  p lays  a  
v i ta l  ro le  in  dr iv ing the ethos in  a  most  object ive  
manner,  by incorporat ing within i tse l f  the  
worldviews.  Stor ies  can create  a  mental  space for  
the reader  to  be  t ransformed into another  sphere  
hi therto  unknown to the reader  and experience a  
new culture.  Though one might  in  a l l  l ike l ihood 
read i t  f rom one’s  own perspect ive,  s tor ies  create  
space for  a l ternate  thinking.   

But  i t  would be even more benef ic ia l  when the 
ethos of  the  community  is  a lso  recorded while  
recording the s tor ies  and preserving the art i facts  
of  the  community  for  the benef i t  of  the  community  
and for  the connoisseurs  f rom other  communit ies  
to  appreciate  i t  hol is t ica l ly .  

Thoughts  are  s tructured and constructed 
through the s tor ies  as  they create  the mental  
f rame.   The mental  f rame thus created would form 
the basis  of  further  expansion on that  part icular  
l ine  of  thought.  Language helps  constructs  the  
s tructure  of  the  thought.   The worldviews decide 
the language.   Hence,  understanding worldviews 
wil l  provide the reason for  a  community’s  thinking 
in  one part icular  way for  the s tory readers .  

At  the level  of  chi ldren,  in  the mult icul tural  
context ,  understanding each other  is  easier  as  they 
have a  l imited set  of  condit ioning through 
stereotyping.   Stor ies  can act  as  a  medium of  
teaching the worldview of  the other.  Hence s tor ies  
p lay a  v i ta l  ro le  in  establ ishing the worldviews of  
a  community  among the community  and to  others  
who wants  to  understand the community.   Stor ies  
af ter  a l l  are  meant  to  create  an experience.  Thus 
when a  s tory is  recorded,  i ts  connotat ion l ies  
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e lsewhere in  the society  and in  i ts  cul tural  
repertoire .  The s tory thus is  intr icate ly  re lates  to  
the worldviews and forms an integral  part  of  the  
semiotic  s tructure  of  that  cul ture.  Let  us  work on 
s tor ies  and how they encompass  the worldview in 
them. 

A Blackfoot Story  
Once there  was a  (man) Siksikai ts i tapi  who 

was hunting in  the foothi l ls  and mountain area.   
He had but  one horse.  In  those days people  
usual ly  had di f ferent  horses  and another  with 
which to  pack the ki l l .   However,  this  man had but  
one horse.   He was a  poor man.   He was very 
fortunate,  though,  for  on this  day he had a  ki l l .   
He had cut  up the meat  and packed i t  on his  horse.  
Also,  he had le f t  enough for  a  good meal  for  the 
coyotes  or  wolves.  On the way back home,  he ran 
into a  pack of  wolves.   He knew the wolves  were  
on their  way to  the remains of  his  k i l l .  A l i t t le  
la ter ,  he  ran into an Old Wolf ,  who was having a  
hard t ime keeping up with the pack.  The hunter  
s topped and offered the choicest  cut  to  the Old 
Man and told  him, “By the t ime you get  there,  
there  may be nothing le f t  for  you to  eat .”   As i t  
was a  cold winter  and everyone was hungry,  he 
repl ied,  “  I  am in a  hurry,  those ahead are  hungry.  
I  need to  get  there  because they wil l  not  s tar t  
without  me.  You see  I  am the grandfather.   You 
wil l  receive  a  g i f t  for  your generosi ty .”   Later ,  the  
hunter  was very fortunate  in  his  hunting 
expedit ions and as  a  resul t  had many horses.    
(Bast ien 36)  

Recording the s tory –  an intangible  cul tural  
her i tage as  narrated down generat ions when taken 
out  of  the  cul tural  mil ieu of  the  nat ive  Canadian 
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t radi t ions,  reveals  only  part ia l ly  the ethos.   Let  us  
at tempt to  read the s tory without  any cul tural  
input  f rom the Firs t  Nations.   The reading wil l  go 
thus:  A poor man hunting is  understandable,  but  
when he leaves  behind the ki l l  for  the  wolves  and 
coyotes  this  is  not  understandable  outs ide the 
cul tural  context .   Why should one have to  leave a  
k i l l ,  which he made (accomplished)  to  the wolves?   
Wolves  are  dangerous and need to  be  ki l led in  
order  to  escape from them.   

“A l i t t le  la ter ,  he  ran into an Old Wolf  . . .  the  
Old Man and told  him.. . .”    

The shi f t  f rom old wolf  to  old  man is  a  
t ransformation,  which def ies  reason for  people  
outs ide the cul ture.  Why should someone revere  
an old wolf?   

But  the concluding sentences  are  more 
dramatic :  “  I  am in a  hurry,  those ahead are  
hungry.  I  need to  get  there  because they wil l  not  
s tar t  without  me.  You see  i  am the grandfather.   
You wil l  receive  a  g i f t  for  your generosi ty .”   
Later ,  the  hunter  was very fortunate  in  his  hunting 
expedit ions and as  a  resul t  had many horses.  The 
fact  that  the  animals  are  communicat ing to  the 
man is  not  unreal  for  the Firs t  Nations;  there  is  a  
continuum that  permeates  the exis tence of  a l l  l i fe  
on earth.   The re lat ions cutt ing across  species  is  
because of  the  world  view of  the Blackfoot,  who 
bel ieve that  there  exis ts  an interconnect ion among 
al l  th ings  created on earth and that  the  man need 
not  perceive  the wolf  or  the  coyote  as  a  competi tor  
to  his  hunt  for  his  food.   

The considerat ion of  the  Old Wolf  for  his  
pack,  and the mutual  respect  the  pack has  for  their  
e lder  ref lects  the  mutual  respect  for  each other.   
The fortune that  befe l l  the  hunter  for  helping the 
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wolf  pack and the concern he has  shown for  the 
Old Man is  a  direct  benef i t  for  his  good deed and 
thought.   

The worldview of  the Blackfoot  is  that  a l l  
creatures  are  interconnected.   A good deed is  
a lways rewarded.  Respect  for  other  l i fe  and 
concern for  the e lders .  

A Pulayar story  
Once there  was a  young gir l  of  the  Pulayar  

community  who has lost  her  parents .   There  was 
one young man from the set t ler  community  who 
also lost  his  parents .   There  was no one to  support  
him.  As the boy was from the set t ler  community,  
the  Pulayar  community  did not  extend any support  
to  the boy.   He was a lso le f t  uncared for  by his  
own community.   

Feel ing sorry  for  the boy,  this  g ir l  extended 
support  to  the boy by way of  feeding him.  Fearing 
reprisa l  f rom the e lders ,  she chose to  del iver  food 
during the nights .   One day the community  e lders  
found out  this  gracious act  of  the  g ir l  and decided 
to  punish her  as  she was against  the  dictates  of  the  
community.  

The e lders  threw her  of f  a  c l i f f .  She c lung to  a  
root  and pleaded for  rescue.   The community  
e lders  lowered her  rope made of  twines.   When she 
held to  the twines,  they cut  of f  their  hold and 
al lowed her  to  die  in  the abyss.   Going down she 
shouted back that  she wil l  come back as  s trong 
wind and wil l  destroy a l l  those who do not  respect  
her .  

Now i t  i s  the  pract ice  of  the  set t ler  
community  and that  of  the  t r ibals  to  come together  
and pray to  that  g ir l  before  embarking on any 
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fes t ival  in  their  area.   They have dei f ied her .   

A Tradit ion to fol low … 

In yet  another  t radit ional  act iv i ty ,  before  
embarking on any fest ival  by the community  they 
need to  bury their  d i f ferences  among themselves  
for  the bet ter  unity  of  the  community  and for  the 
smooth funct ioning of  the  funct ion.  The 
community  has  devised a  method to  execute  i t .   

The e lders  in  the community  col lect  water  
f rom al l  the  famil ies  in  a  set t lement  in  a  huge 
drum in the middle  of  the  v i l lage.   The water  thus 
col lected from al l  the  famil ies  in  the v i l lage is  
redis tr ibuted to  a l l  the  famil ies  and even the just  
born babies  are  a lso provided with a  l i t t le  drop.  

This  event  could be recorded digi ta l ly  in  
v ideo,  or  recorded in  a  s tory.   But  wil l  i t  be  
enough i f  i t  i s  done so?  The quest ions now arise  is  
what  does  this  pract ice  s ignify?  Can i t  be  
repl icated in  another  community?   Why does this  
community  do this?  This  takes  us  to  the bel ie f  of  
that  community  that  they a l l  be long to  one family.   
Dif ferences  are  bound to  ar ise .   But  for  the 
common cause and for  the unity  of  the  
community,  they need to  be  united.  That  they are  
a l l  re lated to  one another  a l l  the  minor or  major  
di f ferences  have to  be  dissolved before  they take 
up a  common cause.  This  is  not  just  a  symbolic  
gesture  of  burying the di f ferences,  but  a  deep-
seated bel ie f  that  is  brought  to  the conscious mind 
of  the  community  in  order  to  bury their  
d i f ferences.  

L a n d s c a p e  b e l i e f s  
One more s tory about  the nature  around is  the  

fo lk lore  of  the  community.   There  were  warr iors  
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f rom another  community  who came to  occupy the 
hi l l  t racts  where  the Pulayars  were  l iv ing.   But  
they were dr iven away by their  goddess  
Rakkatchiamman.  The soldiers  f rom the pla ins  
retracted,  only  to  regroup and at tack again.   But  
when they came back re inforced with mightier  
force  with camels  and e lephants ,  the  Goddess  got  
wild  and transformed them into s tones.   The bel ie f  
i s  that  the  present  day s tone formations are  the 
cavalry  of  yesteryears  who were turned into s tone 
by their  Goddess.   

The rocks in  the forest  region are  considered 
to  occupy a  sacred ground and we were asked to  
remove our  shoes wel l  before  enter ing the area.   
Though this  is  the  pract ice,  the  s tor ies  about  the 
sacred grounds are  handed over  f rom one 
generat ion to  the next .  Without  understanding the 
worldviews of  the  community,  any event,  bel ie f ,  
s tory  and pract ice  could wel l  be  branded as  
superst i t ious.   But  when the worldviews of  the  
community  are  recorded a long with the 
art i facts/stor ies ,  one understands the ethos with 
which they have created the s tor ies ,  ar t i facts ,  
bel ie fs  and moti fs  for  express ion.  Recording the 
same with the worldviews ensures  bet ter  
appreciat ion of  the  other  cul ture  as  they are.   Such 
a  recording wil l  a lso  help  the community  to  real ise  
the potent ia l  of  their  own community,  i ts  
genealogy and heri tage.   Such an understanding 
among the community  members  wil l  ensure  i ts  
t ransmiss ion to  the next  generat ion,  thus 
preserving the cul tural  d ivers i ty .   

This  draws us  to  the meaning part  of  the  
s tor ies ,  which communicate  the worldviews and 
ethos the community  holds  c loser  to  i tse l f .   In  
order  to  understand the ethos of  the  target  
community,  one needs to  understand and 
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appreciate  the values  they hold.  

Clyde Kluckhohn proposes  the Values  
Or ienta t ion  Theory  in  which i t  i s  s tated that  cross -
cul tural  understanding and communicat ion could 
be faci l i ta ted by analyzing a  g iven cul ture 's  
or ientat ion to  f ive  key aspects  of  human l i fe :  
Human Nature  (people  seen as  intr insical ly  good,  
evi l ,  or  mixed);  Man-Nature  Relat ionship ( the 
v iew that  humans should be subordinate  to  nature,  
dominant  over  nature,  or  l ive  in  harmony with 
nature) ;  Time (pr imary value placed on past  and 
tradit ion,  present  and enjoyment,  or  future  and 
poster i ty  or  delayed grat i f icat ion);  Act iv i ty  (being,  
becoming,  inner  development,  or  
doing,s tr iv ing, industr iousness) ;  and Socia l  
Relat ions (hierarchical ,  col la tera l/col lect ive-
egal i tar ian,  or  individual is t ic ) .  (Gal lagher,  2001)  

The basis  of  the  Clyde Kluckhohn’s  Value 
Orientat ion Theory is  that  i t  may promote a  bet ter  
understanding of  the  worldview of  “the other.”  
Gal lagher  g ives  depth to  this  assert ion we he 
wri tes :  

If we understand each other better, across 
cultures, we can better avoid conflict and work 
through our differences ... that ignorance of, or 
misattribution of another's values and motives, 
cannot possibly aid conflict resolution. To better 
understand each other, however, we need useful 
insights -- the VOM provides this insight. It helps 
us to understand ourselves at a new, deeper level, 
and it helps us to understand others. (Gallagher, 
2001) 

I f ,  for  instance,  an Indian says  Hari  Om  to  
you,  with fo lded arms,  i t  means sa lutat ions.   How 
wil l  you interpret  i t?  Greet ings?  … or,  an 
equivalent  of  Good day or  good morning?  I t  
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means more.   I t  means that  I  sa lute  the part  of  the  
whole  in  you.   You are  an indivis ib le  part  of  the  
whole  and to  that  I  sa lute .   I t  i s  a  sa lutat ion at  the  
spir i tual  level  and not  at  the  physical  level .   From 
al l  the  above,  we understand that  the  world  views 
of  a  community  which is  90% beneath the surface 
and subt le  determines the communicat ion,  content  
and language,  which in  turn determines the 
tangible  and intangible  cul tural  her i tages  that  
could be digi ta l ly  recorded or  preserved for  
poster i ty .   

This  essay c loses  with the view that  the  
s tor ies  are  best  mode of  understanding the other  
and posi t ively  works towards conf l ic t  resolut ion.   
Recording s tor ies  a long with the worldviews wil l  
be  more benef ic ia l  

For  a  bet ter  presentat ion of  a  cul ture,  i t  i s  not  
enough i f  one records the tangible  and the 
intangible  her i tages  a lone in  the digi ta l  mode,  but  
a lso record their  world  views a long with their  
s tor ies .   Emma LaRoque in  her  book ‘Defeather ing  
the  Indian ’  suggests  that  for  e f fect ive  intercul tural  
educat ion that  s tudents  need to  be  consis tent ly  
taught  that  di f ferent  values,  re l ig ions,  systems 
exis t  and that  each is  v iable  within the context  of  
i ts  people,  era  and locat ion.  Worldviews are  to  be  
recognized as  unique systems and hence they are  
to  be  incorporated while  recording the vis ib le  
express ions of  cul tures  be  they tangible  or  
intangible  cul tural  her i tages.    

 

A short  note on Pulayar tr ibes  

Pulayar  of  Palani  Hil ls  i s  one of  the  t r ibes  
that  migrated to  hi l l  t racts  in  the subcontinent  of  
India  and has spread a l l  over  the hi l l s .   They have 
their  own names for  the hi l l s .  They are  now 
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res tr ic ted to  a  few pockets  of  set t lements  on the 
fr inges  of  the  present  day towns and vi l lages.   
They face  the same fate  that  is  being faced by 
many indigenous communit ies  around the world.   
Their  s tor ies  and cul tural  ident i t ies  are  fast  
vanishing and ef forts  are  being taken by the 
community  e lders  to  t ra in  their  youth in  the 
cul tural  t radit ions,  s tor ies  and songs.    
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A  P h o t o  E s s a y :  I n d i g e n o u s  
P e o p l e s ’  C l im a t e  C h a n g e  

United Nations Climate Negotiat ions – 
Durban, Kwazulu,  South Africa.  Nov 28 – Dec 
9,  2011 

By Ben Powless  

 

 

“The failure to act – 
because of the greed of 
a few countries – 
would result in an 
attack on our cultures 
around the world, and 
the ecosystems we 
depend upon. This 
would only perpetuate 
injustice to the peoples 
of the world.” 
I I P F C C ,  A W G - K P  i n t e r v e n t i o n  
D u r b a n ,  6  D e c e m b e r ,  2 0 1 1  

International Indigenous Peoples’ 
Forum on Climate Change 
Opening Session of Climate 
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Change Talks – November 2011, 
Durban, Kwazulu, SA 

 

“Current climate 
change measures and 
actions are resulting in 
serious and massive 
human rights violations 
of indigenous peoples 
in addition to the 
worsening impacts of 
climate change.”  
I I P F C C ,  A W G - K P  i n t e r v e n t i o n  
D u r b a n ,  6  D e c e m b e r ,  2 0 1 1  

Climate Change Talks 
Plenary Session 

 
 

During previous sessions 
of the annual Climate 
Change talks, Indigenous 
Peoples have actively 
sought to engage states’ 
party negotiators—
frequently to deaf ears. 

“We do take  note  of  
advances  in  the  decis ions  
re la t ive  to  REDD+ and 
agr icul ture  a f f i rming 
respect  for  t radi t ional  
knowledge and the  r ights  of  
Indigenous  Peoples .   
However ,  these  re ferences  
are  omit ted  f rom al l  o ther  
COP outcome documents .”  
I I P F C C ,  H i g h  L e v e l  S t a t e m e n t ,  
C o p e n h a g e n ,  1 8  D e c e m b e r  2 0 0 9  
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“Mr.  Chair ,  I  
remind this  body 
that  sc ient i f ic  
s tudy and pract ical  
experiences  
confirm that  
Indigenous Peoples  
are  the most  
direct ly  and 
severely  af fected by 
c l imate  change 
throughout  the 
world.”  I I P F C C ,  S B I  
C l o s i n g  D u r b a n ,  2  
D e c e m b e r ,  2 0 1 1   

 

 

“You al l  know what  our  
t radit ional  peoples  have 
been te l l ing us  for  many 
years ,  and what  sc ient is ts  
can confirm. We are  ki l l ing 
the planet ,  and we need to  
s top.  You know the 
numbers.”  I I P F C C ,  A W G - K P  
D u r b a n ,  2  D e c e m b e r ,  2 0 1 1  

“Our  peop les ’  l ives  
a re  on  the  l ine .  
Without  Kyoto ,  we  
face  the  rea l  p rospec t  
o f  c l imate  e thnoc ide .  
Th is  i s  no  t ime  fo r  
empty  words .  We 
want  rea l  com-
mi tments .”  We need  
rea l  ac t ion.  I I P F C C ,  
A W G - K P  D u r b a n ,  2  
D e c e m b e r ,  2 0 1 1  
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Indigenous peoples and 
local communities 
should be involved in 
Monitoring, Reporting 
and Verification in all 
stages of all climate 
related initiatives. IIPFCC 
High Level Statement – 
Copenhagen 18 December 2009 

 
Current  c l imate  
change measures  and 
act ions are  resul t ing 
in  ser ious and 
massive  human 
r ights  v iolat ions of  
indigenous peoples  
in  addit ion to  the 
worsening impacts  of  
c l imate  change.  
I I P F C C ,  A W G - K P  D u r b a n ,  
6  D e c e m b e r ,  2 0 1 1  
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“…  we,  the  indigenous 
peoples  of  the  world,  
shal l  continue to  
s trengthen our   ranks 
f rom the local  to  the 
g lobal  levels  to  push 
for  e f fect ive   solut ions 
to  c l imate  change.”  
I I P F C C ,  U r g e n t  A p p e a l ,  6  
D e c e m b e r ,  2 0 1 1  
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The construct ive  
engagement of  
indigenous peoples  in  
UNFCCC sess ions is  
crucia l  i f  comprehensive 
and ef fect ive  responses  
to  c l imate  change are  to  
be  achieved.  I I P F C C ,  A W G -
K P  D u r b a n ,  2  D e c e m b e r ,  2 0 1 1  
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Internat ional  Indigenous 
Peoples  Forum on Climate  
Change joined in  unity  as  
the Climate  Change ta lks  
in  Durban,  Kwazulu drew 
to an end –  December 
2011 

 

 

 

Archbishop Desmond Tutu 
joined in support of the cause 
of Indigenous peoples. 

 
“We do take note of advances in the decisions relative to 

REDD+ and agriculture affirming respect for traditional 
knowledge and the rights of Indigenous Peoples.  However, 
these references are omitted from all other COP outcome 
documents. These human rights must be protected through 
clear and unequivocal language recognizing our rights to 
land, territories and resources, our full and effective 
participation including our right of free, prior and informed 
consent, and protection for our traditional knowledge. In 
order to protect our forests, biodiversity, the air, and the 
water that sustains us all, we need a binding commitment to 
the UN Declaration on the Rights of Indigenous Peoples.” 
IIPFCC High Level Statement – Copenhagen 18 December 2009 



Fourth  World   Journal  Vol  10  Num 2 ,  2011       ≈   64  

 

Any decis ion or  indicat ion undertaken by the 
Part ies  wil l  have to  be  founded on a  s trong r ights -
based approach and framework –  speci f ica l ly  
including the UN Declarat ion on the Rights  of  
Indigenous Peoples  (UNDRIP),  Indigenous Tribal  
Peoples  Convention (ILO169),  and other  
internat ional  human r ights  obl igat ions and 
instruments  -  and on the recognit ion of  his tor ical  
responsibi l i ty  and ecological  debt .  Proper  
considerat ion should be g iven to  the indigenous 
peoples ’  Anchorage Declarat ion and to  the 
indigenous peoples´  declarat ion adopted at  the  
Cochabamba Peoples’  Summit,  Apri l  2010.   

… the  Shared Vis ion … should  recognize  the  
ro le  and contr ibut ion of  indigenous  peoples ’  
knowledge,  innovat ions  and pract ices  in  p laying  a  
s tewardship  ro le  and in  contr ibut ing  so lut ions  to  the  
c l imate  cr is i s .  The crucia l  ro le  of  indigenous  
women   in  the  t ransmiss ion of  knowledge and 
preservat ion of  cul ture  and environment  should  a lso  
be  acknowledged.  I I P F C C  I n t e r - S e s s i o n a l ,  S t a t e m e n t ,  B o n n ,  
G e r m a n y ,  J u n e  2 0 1 0 .  

 

[Edi tor :  We have  incorporated  submiss ions  by  the  
In te rnat ional  Indigenous  Peop le s  Forum on  Cl imate  
Change  f rom the  Durban Cl imate  Change  Conference  
and  f rom ear l i e r  in te rgovernmenta l  mee t ings  ex tending  
back  to  2009.   The  Powles s  Photo  Essay  dep ic t s  
mee t ings ,  demonstra t ions ,  and  inc idents  ( i . e . ,  e f fo r t s  to  
r emove  Afr i cans  f rom a  campsi t e  near  the  con fe rence  in  
Durban) .  An e s t imated  200  indigenous  peop le s  f rom 
ne ighbor ing  communit i e s  and  f rom around the  wor ld  in  
Kwazulu  d i rec t ly  contr ibuted  the  deve lopment  o f  
submiss ions  to  the  Durban Conference .   For  each  
par t i c ipant  on- s i t e  and  indiv idual  contr ibutors  v ia  
In te rne t  communicat ions  many hundreds  more  made  
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the i r  v i ews  known.  We a t  FWJ wish  to  expres s  our  
apprec ia t ion  fo r  the  sk i l l s ,  and  pro fe s s ional  care  taken  
by  indigenous  par t i c ipants  who  never  fo rge t  who  they  
repre sent . ]  
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Executive Summary 
In i ts  October  2011 Decis ion,  the  WIPO 

General  Assembly invi ted the Intergovernmental  
Committee  (IGC)1 to  review i ts  procedures  "with a  
v iew to  enhancing the posi t ive  contr ibut ion of  
observers" .   The Secretar iat  i ssued a  Note  on  
Exis t ing  Mechanisms  fo r  Par t i c ipat ion  o f  Observer s  in  
response to  the request  to  "prepare  a  s tudy 
out l ining current  pract ices  and potent ia l  opt ions".   

 
The enclosed Comments  are  a  response to  the 
Note .  

The object ive  of  the  negotiat ions is  to  reach 

                                                        
1 The IGC is WIPO's Intergovernmental Committee on 
Intellectual Property and Genetic Resources, Traditional 
Knowledge and Folklore. 
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agreement on instrument(s)  that  wil l  "ensure  the 
ef fect ive  protect ion" of  genet ic  resources  (GRs),  
t radit ional  knowledge (TK) and tradit ional  
cul tural  express ions (TCEs).    

In  re lat ion to  Indigenous peoples  and local  
communit ies ,  "ef fect ive  protect ion" would require  
in te r  a l ia  the  fo l lowing e lements :  

•  respect ing the legal  s tatus  of  Indigenous 
peoples  as  dis t inct  "peoples" ,  consis tent  with 
internat ional  law 

•  ensuring the " ful l  and ef fect ive  part ic ipat ion” 
of  Indigenous peoples  and local  communit ies  at  
a l l  s tages  of  the  work 

•  accept ing proposals ,  without  pre-condit ions,  
for  inclusion in  draf t  texts  

•  requir ing proposals  to  be  consis tent  with 
internat ional  human r ights  law, including the 
UN Dec lara t ion  on  the  Rights  o f  Indigenous  Peop le s  
(UNDRIP) 

•  re ject ing terms or  phrases  to  avoid compliance 
with their  r ights  and re lated State  or  other  
third  party  obl igat ions.  

 

For  an impress ive  precedent  and best  pract ice  
re lat ing to  Indigenous peoples '  part ic ipat ion in  
internat ional  processes,  WIPO should consider  the 
approaches adopted in  the negotiat ions on 
UNDRIP within the United Nations.  

In  craf t ing a  new inte l lectual  property  regime,  
WIPO and member States  should not  import  
in just ices  f rom the Nagoya Pro toco l  on access  and 
benef i t  sharing.   This  is  especia l ly  important ,  
where  provis ions are  discr iminatory or  are  
otherwise  inconsis tent  with the Charte r  o f  the  
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United  Nat ions ,  Convent ion  on  Bio log ica l  Diver s i ty  or  
internat ional  human r ights  law. 

The IGC has a  s ignif icant  opportunity  to  
enhance the posi t ive  contr ibut ion of  observers  in  
i ts  work.  In  internat ional  processes,  ensuring the 
ful l  and ef fect ive  part ic ipat ion of  Indigenous 
peoples  and local  communit ies  is  an urgent  issue.   
WIPO is  encouraged to  play a  leadership role .  

 

I .   Introduction 
 

1 .  The WIPO General  Assembly is  to  be  
commended for  i ts  Decis ion to  invi te  the 
Intergovernmental  Committee  on Inte l lectual  
Property  and Genetic  Resources,  Tradit ional  
Knowledge and Folklore  (IGC) to  review i ts  
procedures.1  

 

2 .  This  Decis ion includes  the fo l lowing key 
e lements :  

 

With a  v iew to  enhancing the 
posi t ive  contr ibut ion of  observers ,  
the  General  Assembly invi tes  the 
Committee  to  review i ts  
procedures  in  this  regard.  To 
faci l i ta te  this  review, the General  
Assembly requests  the  secretar iat  
to  prepare  a  s tudy out l ining 
current  pract ices  and potent ia l  
opt ions. 2 
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3 .  The Decis ion a lso includes  the fo l lowing 
requirement to  "ensure  the ef fect ive  
protect ion" of  genet ic  resources  (GRs),  
t radit ional  knowledge (TK) and tradit ional  
cul tural  express ions (TCEs):  

 

The Committee  wil l ,  during the 
next  budgetary biennium 
(2012/2013),  and without  
pre judice  to  the work pursued in  
other  fora,  expedite  i ts  work on 
text -based negotiat ions with the 
object ive  of  reaching agreement 
on a  text(s)  of  an internat ional  
legal  instrument(s)  which wil l  
ensure  the ef fect ive  protect ion of  
GRs,  TK and TCEs.3 

 

4 .  The requirement in  the Decis ion to  "ensure  
the ef fect ive  protect ion" of  GRs,  TK and 
TCEs is  consis tent  with the Convent ion  
Es tab l i sh ing  the  Wor ld  In te l l e c tua l  Proper ty  
Organizat ion . 4  In  order  to  at ta in  i ts  
"object ive"  to  "promote the protect ion of  
inte l lectual  property  throughout  the world"5,  
WIPO, through i ts  appropriate  organs:  

 

shal l  promote the development of  
measures  designed to  faci l i ta te  
the ef f ic ient  protect ion of  
inte l lectual  property  throughout  
the world  and to  harmonize 
nat ional  legis lat ion in  this  f ie ld  
. . .6 
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5 .  The protect ion of  inte l lectual  property  
" throughout  the world"  would necessar i ly  
include safeguarding such property  re lat ing to  
Indigenous peoples  and local  communit ies .   
In  at  least  key respects ,  th is  would require  a  
su i  gener i s  inte l lectual  property  regime7 -  
consis tent  with the r ights ,  customs,  pract ices  
and worldviews of  such peoples  and 
communit ies .8  

 

6 .  In order  to  ensure  the "ef fect ive"  or  
"ef f ic ient"  protect ion of  GRs,  TK and TCEs,  
any new inte l lectual  property  regime would 
need to  ful ly  respect  the  legal  s tatus  and 
internat ional  human r ights  of  Indigenous 
peoples  and local  communit ies .  

 

7 .  The requirement to  "harmonize nat ional  
legis lat ion in  this  f ie ld"  of  inte l lectual  
property  (IP)  would suggest  an internat ional  
regime that  is  inclusive  of ,  and benef ic ia l  to ,  
Indigenous peoples  and local  communit ies .   
National  legis lat ion can play a  posi t ive  role  
in  advancing common object ives  and 
providing some f lexibi l i ty .   

 

8 .   However,  phrases  such as  "subject  to  
nat ional  legis lat ion" or  " in  accordance with 
domest ic  law" are  not  appropriate .  As evident  
f rom the Nagoya Pro toco l9 on access  and 
benef i t  sharing,  such phrases  continue to  be  
used to  undermine Indigenous peoples '  
human r ights  and their  inherent  nature. 10  

 

9 .  The Grand Counci l  of  the  Crees  (Eeyou 
Is tchee)  is  p leased to  respond to  the request  
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for  comments  on the WIPO Secretar iat ' s  Note  
on  Exis t ing  Mechanisms  fo r  Par t i c ipat ion  o f  
Observer s  in  the  Work  o f  the  WIPO 
Intergovernmenta l  Commit tee  on  Inte l l e c tua l  
Proper ty  and  Genet i c  Resource s ,  Tradi t ional  
Knowledge  and  Folk lore  [hereinafter  "Note"  or  
"Note  on  Exis t ing  Mechanisms  fo r  
Par t i c ipat ion"] . 11 At  the same t ime,  we 
welcome other  concerns ra ised by Indigenous 
peoples  and local  communit ies .  

 

10.  The Note  on  Exis t ing  Mechanisms  fo r  
Par t i c ipat ion  includes  the fo l lowing three  
quest ions:   

 

Is  there  any exis t ing mechanism 
or  pract ice  to  faci l i ta te  direct  
part ic ipat ion of  observers  in  the 
work of  the  IGC or  to  s trengthen 
their  capaci ty  to  contr ibute  to  the 
process  that  has  not  been 
ref lected [ in  the Note ]?  

 

What are  the opt ions for  
enhancing the exis t ing 
mechanisms and pract ices?  

 

What draf t  recommendations 
should the twentieth sess ion of  
the  IGC consider  with a  v iew to  
enhancing the posi t ive  
contr ibut ion of  observers  to  the 
work of  the  IGC? 
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11.  Prior  to  replying to  these  centra l  quest ions,  i t  
i s  necessary to  place these  quest ions in  a  
broader  context  so  as  to  a l low a more 
comprehensive analysis  of  the  chal lenges  
within WIPO. 

 

12.  A number of  key issues  re lated to  WIPO's  
current  consultat ion have been addressed in,  
or  are  l inked to,  our  Joint  Submission 
ent i t led “Nagoya Protocol  on Access  and 
Benef i t  Sharing:  Substant ive  and Procedural  
In just ices  re lat ing to  Indigenous Peoples’  
Human Rights" .12  This  Joint  Submission is  
intended to  an integral  part  of  our  present  
Comments  and is  submitted together.  

 

 

II.   Right to Full and Effective Participation 
 

 

13.  The r ight  of  Indigenous peoples  to  part ic ipate  
in  internat ional  and domest ic  decis ion-
making is  i tse l f  a  human r ight .  As Specia l  
Rapporteur  on the r ights  of  indigenous 
peoples ,  James Anaya,  underl ines:  

 

The r ight  of  indigenous peoples  to  
part ic ipate  in  decis ion-making is  
both rooted in  other  basic  human 
r ights  and essent ia l  to  the 
ef fect ive  enjoyment of  those 
r ights .  A number of  basic  human 
r ights  pr inciples  underpin the 
r ight  to  part ic ipate  and inform i ts  
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content .  These include,  among 
others ,  pr inciples  of  se l f -
determinat ion,  equal i ty ,  cul tural  
integr i ty  and property. 13 

 

14.  As af f i rmed by the United Nations 
Development Group,  “ful l  and ef fect ive  
part ic ipat ion” and free,  pr ior  and informed 
consent  (FPIC) are  important  e lements  of  
Indigenous peoples ’  r ight  of  se l f -
determinat ion. 14  Such part ic ipat ion is  a lso  a  
crucia l  aspect  of  FPIC.15 

 

15.  In i ts  s tudy on Indigenous peoples  and the 
r ight  to  part ic ipate  in  decis ion-making,  the  
UN Expert  Mechanism on the Rights  of  
Indigenous Peoples  l inks  the col lect ive  
human r ight  to  part ic ipat ion to  the r ight  to  
se l f -determinat ion.  

 

The normative  internat ional  
human r ights  f ramework for  the 
col lect ive  r ight  to  part ic ipat ion is  
the  r ight  to  se l f -determinat ion.  
Aff i rmed in  Art ic le  1  (2)  of  the  
Charter  of  the  United Nations and 
other  major  internat ional  legal  
instruments,  including common 
art ic le  1  of  the  Internat ional  
Covenant  on Economic,  Socia l  
and Cultural  Rights  and the 
Internat ional  Covenant  on Civi l  
and Pol i t ica l  Rights ,  se l f -
determinat ion is  widely  
acknowledged to  be  a  pr inciple  of  
customary internat ional  law and 
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even a  peremptory norm.16 

 

16.  The current  review of  IGC procedures  is  
t imely  and crucia l .   While  some posi t ive  s teps  
have been taken,  Indigenous peoples  s t i l l  do 
not  enjoy the r ight  to  " ful l  and ef fect ive  
part ic ipat ion" in  WIPO.  I t  i s  cr i t ica l  that  
such part ic ipat ion be ensured at  a l l  s tages  of  
the  work within the Organizat ion.17 

 

17.  Proposals  by Indigenous peoples  and local  
communit ies  should be accepted without  
condit ions for  inclusion in  draf t  texts . 18  At  
any s tage of  the  negotiat ions,  consensus 
should not  be  a  requirement. 19  In  no case  
should consensus undermine the r ights  of  
Indigenous peoples  and local  communit ies ,  
and re lated State  or  third  party  obl igat ions 
must  not  be  diminished to  their  detr iment.   
As concluded by the Expert  Mechanism on 
the Rights  of  Indigenous Peoples:  

 

Respect  for  indigenous peoples ’  
r ight  to  part ic ipate  in  decis ion 
making is  essent ia l  for  achieving 
internat ional  sol idari ty  and 
harmonious and cooperat ive  
re lat ions.  Consensus is  not  a  
legi t imate  approach i f  i t s  
intent ion or  e f fect  i s  to  undermine 
the human r ights  of  indigenous 
peoples .  Where benef ic ia l  or  
necessary,  a l ternat ive  negotiat ion 
frameworks should be considered,  
consis tent  with States ’  obl igat ions 
in  the Charter  of  the  United 
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Nations and other  internat ional  
human r ights  law. 20 

 

18.  In internat ional  forums and processes,  unfair  
procedures  are  undermining the pr inciples  of  
just ice,  democracy,  non-discr iminat ion,  
respect  for  human r ights  and rule  of  law.  The 
UN Expert  Mechanism on the Rights  of  
Indigenous Peoples  highl ights  in  i ts  Final  
r epor t  o f  the  s tudy  on  indigenous  peop le s  and  the  
r ight  to  par t i c ipate  in  dec i s ion-making :  

 

Reform of  internat ional  and 
regional  processes  involving 
indigenous peoples  should be a  
major  pr ior i ty  and concern.21 

 

19.  The UN Permanent  Forum on Indigenous 
Issues  urges  WIPO and other  internat ional  
bodies  and forums to  faci l i ta te  Indigenous 
peoples '  part ic ipat ion 22 and uses  UNDRIP as  
the s tandard:  

 

The Permanent  Forum recognizes  
the r ight  to  part ic ipate  in  
decis ion-making and the 
importance of  mechanisms and 
procedures  for  the ful l  and 
ef fect ive  part ic ipat ion of  
indigenous peoples  in  re lat ion to  
art ic le  18 of  the  United Nations 
Declarat ion on the Rights  of  
Indigenous Peoples . 23 
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20.  UNDRIP includes a  wide range of  
interre lated or  mutual ly  re inforcing 
provis ions that ,  in  their  e f fect ,  require  the 
ful l  and ef fect ive  part ic ipat ion of  Indigenous 
peoples .24  

 

21.  The internat ional  community  is  widely  
support ive  of  this  r ight  and pr inciple ,  
including the General  Assembly,25 specia l ized 
agencies ,26 nat ional  human r ights  
inst i tut ions 27 and Indigenous peoples . 28 As the 
Afr ican Commission on Human and Peoples’  
Rights  has  concluded:  

 

[UNDRIP] … prohibi ts  
d iscr iminat ion against  indigenous 
peoples  and promotes  their  fu l l  
and ef fect ive  part ic ipat ion in  a l l  
matters  that  concern them.29 

 

22.  Ensuring Indigenous peoples '  r ight  to  ful l  and 
ef fect ive  part ic ipat ion is  consis tent  with 
pr inciples  of  democracy,  as  wel l  as  respect  
for  human r ights  and the rule  of  law.30  As 
indicated in  the 2005 World  Summit  Outcome  
adopted by consensus at  the  UN General  
Assembly,  these  pr inciples  are  " inter l inked 
and mutual ly  re inforcing":  

 

We [Heads of  State  and 
Government]  recommit  ourselves  
to  act ively  protect ing and 
promoting a l l  human r ights ,  the  
rule  of  law and democracy and 
recognize that  they are  
inter l inked and mutual ly  
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re inforcing and that  they belong 
to  the universal  and indivis ib le  
core  values  and principles  of  the  
United Nations . . . 31   

 

23.  WIPO and States  Part ies  have a  
responsibi l i ty  to  ensure  a  democrat ic  and fa ir  
process .   A major  factor  impeding the ful l  
and ef fect ive  part ic ipat ion of  Indigenous 
peoples  is  their  lack of  f inancia l  and other  
support .   Adequate  numbers  of  
representat ives  f rom each region should have 
funding to  part ic ipate  ful ly  in  the current  
negotiat ions at  a l l  levels .  

 

24.  Specia l  Rapporteur  James Anaya has  
emphasized the need for  reforms and 
capaci ty-bui lding:  

 

Potent ia l  re forms within 
internat ional  inst i tut ions and 
plat forms of  decis ion-making that  
af fect  indigenous peoples ’  l ives  
should be c lose ly  examined . . .  
Financia l  and administrat ive  
support  should be maintained and 
expanded as  necessary to  ensure  
that  indigenous peoples  can 
part ic ipate  e f fect ively  in  
internat ional  forums. 32 

 

III.   Human Rights Obligations of States and 
WIPO 
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25.  In address ing inte l lectual  property,  the  
centra l  i ssues  within the IGC are  GR, TK 
and TCEs.   Al l  three  issues  involve human 
r ights  re lat ing to  Indigenous peoples  and 
local  communit ies .  

 

26.  In the internat ional  human r ights  
Covenants ,  the  r ight  of  se l f -determinat ion -  
which includes  the r ight  to  natural  
resources  -  has  been repeatedly  confirmed 
to  apply  to  the world’s  Indigenous 
peoples . 33 

 

27.  Inte l lectual  property  r ights  should not  
prevai l  over  the human r ights  of  Indigenous 
peoples .   In  regard to  any future  WIPO 
regime,  the UN General  Assembly by 
consensus cal led for  adequate  protect ions:  

 

The ongoing discussion of  the  
World Inte l lectual  Property  
Organizat ion 
Intergovernmental  Committee  
on Inte l lectual  Property  and 
Genetic  Resources,  
Tradit ional  Knowledge and 
Folklore  should have as  i ts  
c lear  object ive the continued 
development of  mechanisms,  
systems and tools  that  
adequately  protect  the  genet ic  
resources,  t radit ional  
knowledge and express ions of  
cul ture  of  indigenous peoples  
at  the  nat ional ,  regional  and 
internat ional  levels . 34 
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28.  The UN Committee  on Economic,  Socia l  
and Cultural  Rights  highl ighted the 
s ignif icance of  col lect ive  and individual  
human r ights  as  compared with inte l lectual  
property  regimes:  

 

Whereas  the human r ight  to  
benef i t  f rom the protect ion of  
the  moral  and mater ia l  
interests  resul t ing from one’s  
sc ient i f ic ,  l i terary  and art is t ic  
product ions safeguards the 
personal  l ink between authors  
and their  creat ions and 
between peoples ,  communit ies ,  
or  other  groups and their  
col lect ive  cul tural  her i tage . . .  
inte l lectual  property  regimes 
pr imari ly  protect  business  and 
corporate  interests  and 
investments . 35 

 

29.  In i ts  resolut ion on Inte l l e c tua l  proper ty  
r ight s  and  human r ights ,  the  UN Sub-
Commission on the Promotion and 
Protect ion of  Human Rights :  "Remind[ed]  
a l l  Governments  of  the  pr imacy of  human 
r ights  obl igat ions over  economic pol ic ies  
and agreements”.36  The Sub-Commission 
requested:  

 

intergovernmental  organizat ions to  
integrate  into their  pol ic ies ,  pract ices  and 
operat ions,  provis ions,  in  accordance with 
internat ional  human r ights  obl igat ions and 
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pr inciples ,  that  protect  the  socia l  funct ion 
of  inte l lectual  property  . . . 37 

 

30.  Whenever  human r ights  are  at  i ssue,  States  
are  required to  act  in  accordance with their  
human r ights  obl igat ions.   As required by 
the Charte r  o f  the  Uni ted  Nat ions ,  the  UN and 
i ts  member States  have a  duty to  promote 
“universal  respect  for ,  and observance of ,  
human r ights  and fundamental  f reedoms for  
a l l  without  dis t inct ion”.38 

 

31.  Artic le  103 of  the  Charte r  o f  the  Uni ted  
Nat ions  provides  for  the paramountcy of  the  
Charte r ,  in  the event  of  a  conf l ic t  re lat ing to  
State  obl igat ions:  
 
In the event  of  a  conf l ic t  between the 
obl igat ions of  the  Members  of  the  United 
Nations under  the present  Charter  and their  
obl igat ions under  any other  internat ional  
agreement,  their  obl igat ions under  the 
present  Charter  shal l  prevai l .  

 
32.  Similar ly ,  ar t ic le  30(1)  of  the  Vienna 

Convent ion  on  the  Law o f  Treat i e s 39 provides:  
 

Subject  to  Art ic le  103 of  the  
Charter  of  the  United Nations,  
the  r ights  and obl igat ions of  
States  part ies  to  success ive  
t reat ies  re lat ing to  the same 
subject -matter  shal l  be  
determined in  accordance with 
the fo l lowing paragraphs. 40 
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33.  Therefore,  States  could not  c ircumvent  or  
diminish their  human r ights  obl igat ions 
under  the Charte r  through any new IP 
regime within WIPO.41 

 

34.  Internat ional  organizat ions a lso have a  
wide range of  obl igat ions that  include 
human r ights .   In  the Advisory Opinion,  the 
Internat ional  Court  of  Just ice  rule  in  
Interpre ta t ion  o f  the  Agreement  o f  25  March  
1951  Between  the  WHO and Egypt :  

 

Internat ional  organizat ions 
are  subjects  of  internat ional  
law and,  as  such,  are  bound by 
any obl igat ions incumbent  
upon them under  general  rules  
of  internat ional  law, under  
their  const i tut ions or  under  
internat ional  agreements  to  
which they are  part ies .42 

 

35.  The UN Committee  on Economic,  Socia l  
and Cultural  Rights  has  cal led upon UN 
organs and specia l ized agencies ,  such as  
WIPO, to  take into account  human r ights  
pr inciples  and obl igat ions in  their  work:  

 

United Nations organs,  as  wel l  
as  specia l ized agencies ,  
should,  within their  f ie lds  of  
competence and in  accordance 
with art ic les  22 and 23 of  the  
Covenant,  take internat ional  
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measures  l ikely  to  contr ibute  
to  the ef fect ive  
implementat ion of  ar t ic le  15,  
paragraph 1  (c) .   In  part icular ,  
WIPO, UNESCO, FAO, WHO 
and other  re levant  agencies ,  
organs and mechanisms of  the  
United Nations are  cal led 
upon to  intensi fy  their  e f forts  
to  take into account  human 
r ights  pr inciples  and 
obl igat ions in  their  work 
concerning the protect ion of  
the  moral  and mater ia l  
benef i ts  resul t ing from one’s  
sc ient i f ic ,  l i terary  and art is t ic  
product ions,  in  cooperat ion 
with the Off ice  of  the  High 
Commissioner  for  Human 
Rights . 43 

 

36.  In the 2005 World  Summit  Outcome ,  the  
Heads of  State  and Government 
emphasized:  "We . . .  ca l l  upon al l  parts  of  
the  United Nations to  promote human 
r ights  and fundamental  f reedoms in  
accordance with their  mandates."44  This  
would apply,  in te r  a l ia ,  to  WIPO and other  
UN specia l ized agencies .   Yet  States  in  the 
WIPO and Convention on Biological  
Divers i ty  (CBD) processes  appear  res is tant  
to  respect ing and protect ing Indigenous 
peoples '  human r ights  and ful f i l l ing re lated 
State  obl igat ions.  
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37.  Within the present  IGC process ,  i t  i s  not  
the purpose to  s trengthen the exis t ing IP 
regime in  favour of  States ,  mult inat ional  
corporat ions and other  ent i t ies .   In  diverse  
s i tuat ions,  the  current  IP system is  
ser iously  imbalanced and there  is  a  great  
deal  a t  s take for  Indigenous peoples  and 
local  communit ies .45 Chidi  Oguamanam 
highl ights :  

 

For  a  people  whose 
re lat ionship of  dependence 
with their  ecosystem is  f i rs t  
nature  and a  basis  for  their  
knowledge and socioeconomic 
and cul tural  l i fe  . . . ,  
inte l lectual  property 's  ro le  in  
knowledge enclosure  is  a  
fundamental  human r ights  
issue bordering on l i fe  and 
survival . 46 

 

38.  Clearly  the pr imacy of  human r ights  must  
apply  to  non-human r ights  aspects  of  
inte l lectual  property  r ights .  Peter  Yu 
af f i rms:  

 

. . .   internat ional  human 
r ights  t reat ies  do not  protect  
the  remaining non-human 
r ights  at tr ibutes  of  inte l lectual  
property  r ights  or  those forms 
of  inte l lectual  property  r ights  
that  have no human r ights  
basis  a t  a l l .  . . .  [S] tates  have 
duties  to  take into 
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considerat ion their  human 
r ights  obl igat ions in  the 
implementat ion of  inte l lectual  
property  pol ic ies  and 
agreements  and to  subordinate  
those pol ic ies  and agreements  
to  human r ights  protect ion in  
the event  of  a  conf l ic t  between 
the two.47 

 

39.  Address ing human r ights  issues  in  the 
context  of  an internat ional  IP regime can be 
complex.  Some at tr ibutes  of  inte l lectual  
property  are  included in  human r ights  
instruments.   Examples  include the r ights  in  
art ic le  27(2)  of  Universa l  Dec lara t ion  o f  
Human Rights  and art ic le  15(1)(c)  of  the  
Internat ional  Covenant  on  Economic ,  Soc ia l  
and  Cul tura l  Rights . 48  Where "some 
at tr ibutes  of  inte l lectual  property  r ights  are  
protected in  internat ional  or  regional  
human r ights  instruments  . . .  a  careful  and 
nuanced analysis  of  the  var ious at tr ibutes  of  
inte l lectual  property  r ights  is  in  order" . 49 

 

40.  I t  i s  important  to  emphasize  here  that  
Indigenous peoples ’  col lect ive  r ights  are  
human r ights .   The UN Human Rights  
Counci l  has  permanently  included the 
“r ights  of  peoples” under  the agenda i tem 
“Promotion and protect ion of  a l l  human 
r ights" . 50  

 

41.  Based on the past  thir ty  years ,  there  is  a  
wel l -es tabl ished pract ice  to  address  
Indigenous peoples ’  col lect ive  r ights  within 
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internat ional  and regional  human r ights  
systems. 51 Even where  internat ional  human 
r ights  instruments  af f i rm the human r ights  
of  individuals ,  such provis ions are  being 
interpreted to  a lso include Indigenous 
peoples '  col lect ive  human r ights .  

 

42.  Such interpretat ions are  ful ly  consis tent  
with internat ional  law.52  Although some 
States  refuse  to  af f i rm that  Indigenous 
peoples '  col lect ive  r ights  are  human r ights ,  
WIPO has an obl igat ion under  the Charte r  o f  
the  Uni ted  Nat ions  to  insis t  that  the  new 
proposed internat ional  IP regime adhere  to  
internat ional  human r ights  law. 

 

43.  Where States  const i tute  the decis ion-making 
bodies  of  internat ional  organizat ions,  those 
States  cannot  neglect  their  internat ional  
human r ights  obl igat ions s imply by act ing 
through such organizat ions.53  The 
Internat ional  Law Commission provides:  

 

A State  member of  an 
internat ional  organizat ion 
incurs  internat ional  
responsibi l i ty  i f ,  by  taking 
advantage of  the  fact  that  the  
organizat ion has  competence 
in  re lat ion to  the subject -
matter  of  one of  the  State ’s  
internat ional  obl igat ions,  i t  
c i rcumvents  that  obl igat ion by 
causing the organizat ion to  
commit  an act  that ,  i f  
committed by the State ,  would 
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have const i tuted a  breach of  
the  obl igat ion. 54 

 

44.  The prohibi t ion against  racia l  
d iscr iminat ion is  a  peremptory norm. 55  
Therefore,  even i f  d iscr iminatory provis ions 
were  adopted by consensus among Part ies  
in  an internat ional  organizat ion,  these  
provis ions would have no legi t imacy or  
val idi ty .  

 

IV.  Significance of UNDRIP in the Human 
Rights Context 

 

 

45.  The United  Nat ions  Dec lara t ion  on  the  Rights  
o f  Indigenous  Peop le s  (UNDRIP) was 
overwhelmingly  adopted by States  at  the  
General  Assembly in  September 2007.   
S ince that  t ime,  each of  the  four  opposing 
States  –  Austra l ia ,  New Zealand,  Canada 
and the United States  –  has  reversed i ts  
posi t ion and endorsed UNDRIP.  

 

46.  The Off ice  of  the  High Commissioner  for  
Human Rights  has  highl ighted the far -
reaching s ignif icance of  UNDRIP as  a  
universal 56 human r ights  instrument which 
now has achieved g lobal  consensus:  

 

The Declarat ion is  now 
among the most  widely  
accepted UN human r ights  
instruments.   I t  i s  the  most  
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comprehensive s tatement  
address ing the human r ights  
of  indigenous peoples  to  
date,  es tabl ishing col lect ive  
r ights  and minimum 
standards on survival ,  
d ignity,  and wel lbeing to  a  
greater  extent  than any 
other  internat ional  text . 57 

 

47.  The Afr ican Commission on Human and 
Peoples '  Rights  has  character ized UNDRIP 
as  "a  universal  internat ional  human r ights  
instrument that  has  at ta ined consensus 
among UN Member States" .58 The 
Commission has  appl ied UNDRIP to  
specia l ized agencies 59 and Afr ican States . 60 

 

48.  UN treaty  bodies  are  increasingly  using 
UNDRIP to  interpret  Indigenous r ights  and 
State  obl igat ions in  exis t ing human r ights  
t reat ies ,  as  wel l  as  encouraging i ts  
implementat ion.61  

 

49.  States  cannot  avoid Indigenous peoples ’  
human r ights  and re lated State  obl igat ions 
in  UNDRIP by at tempting to  diminish or  
disregard the legal  s ignif icance of  the  
Declarat ion  when address ing inte l lectual  
property,  b iodivers i ty ,  c l imate  change and 
other  internat ional  issues.  

 

50.  UNDRIP was adopted as  an Annex to  a  
General  Assembly resolut ion,  which is  
general ly  non-binding.   However,  under  
internat ional  and domest ic  law, the 
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Declarat ion  has  diverse  legal  e f fects .62  UN 
Specia l  Rapporteur  on the r ights  of  
indigenous peoples ,  James Anaya,  descr ibes  
UNDRIP as  “a pol i t ica l ,  moral  and legal  
imperat ive  … within the framework of  the  
human r ights  object ives  of  the  Charter  of  
the  United Nations”. 63 Anaya further  
concludes:  

 

… the Declarat ion bui lds  
upon fundamental  human 
r ights  and pr inciples ,  such as  
non-discr iminat ion,  se l f -
determinat ion and cul tural  
integr i ty,  which are  
incorporated into widely  
rat i f ied human r ights  t reat ies .  
In  addit ion,  core  pr inciples  of  
the  Declarat ion can be seen to  
be  general ly  accepted within 
internat ional  and State  
pract ice,  and hence to  that  
extent  the Declarat ion ref lects  
customary internat ional  law. 64 

 

51.  Indigenous peoples ’  cul tural  r ights  are  
human r ights . 65  As af f i rmed in  the 2010 
Repor t  o f  the  independent  exper t  in  the  f i e ld  o f  
cu l tura l  r ight s ,  their  exis tence is  “a  real i ty  in  
internat ional  human r ights  law today,  in  
part icular  in  the United Nations 
Declarat ion on the Rights  of  Indigenous 
Peoples.”66  Such cul tural  r ights  are  integral  
to  WIPO's  proposed internat ional  IP 
regime,  Convent ion  on  Bio log ica l  Diver s i ty  
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and Nagoya Pro toco l  and their  respect ive  
interpretat ions:  

 

. . .  cul tural  r ights  re late  to  
a  broad range of  issues,  such 
as  . . .  language;  ident i ty  . . .  the  
conduct  of  cul tural  pract ices  
and access  to  tangible  and 
intangible  cul tural  her i tage.  . . .  
They may also be considered 
as  protec t ing  acce s s  to  cu l tura l  
her i tage  and  re source s  that  a l low 
such identi f icat ion and 
development processes  to  take 
place.67 

 

52.  In UNDRIP, art ic le  31 is  especia l ly  re levant  
and important .  Art ic le  31(1)  af f i rms that  
Indigenous peoples  have,  in te r  a l ia ,  the  
“r ight  to  maintain,  control ,  protect  and 
develop their  cul tural  her i tage,  t radit ional  
knowledge and tradit ional  cul tural  
express ions,  … including … genet ic  
resources  . . .  They a lso have the r ight  to  
maintain,  control ,  protect  and develop their  
inte l lectual  property  over  such cul tural  
her i tage,  t radit ional  knowledge,  and 
tradit ional  cul tural  express ions.”.  

 

53.  Artic le  31(2)  provides:  “In conjunct ion with 
indigenous peoples ,  States  shal l  take 
ef fect ive  measures  to  recognize and protect  
the  exercise  of  these  r ights .”  When art ic le  
31 is  read in  the context  of  the  whole  
Declarat ion ,  States  have a  duty to  “respect ,  
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protect  and ful f i l l”  such r ights  as  required 
by internat ional  law. 68  

 

54.  Artic le  31 af f i rms an essent ia l  aspect  of  
Indigenous cul tural  r ights  and re lated State  
obl igat ions in  the Declarat ion ,  which 
together  const i tute  a  r ight  to  cul tural  
integr i ty .69 These cul tural  r ights ,  when read 
together  with Indigenous peoples ’  “r ight  to  
l ive  in  … peace and securi ty  as  dis t inct  
peoples” (ar t .  7(2)) ,  const i tute  a  r ight  to  
cul tural  securi ty .  

 

55.  In i ts  2010 "Information Note"  to  the 
Permanent  Forum on Indigenous Issues,  
WIPO acknowledges  the importance of  
implementing art ic le  31 of  UNDRIP as  
fo l lows:  

 

The scope and content  of  
the  work of  the  IGC could be 
seen as  an important  
contr ibut ion to  
implementat ion of  Art ic le  31 
of  the  UN Declarat ion on the 
Rights  of  Indigenous Peoples  
. . .  which provides,  in te r  a l ia ,  
that  indigenous peoples  “have 
the r ight  to  maintain,  control ,  
protect  and develop their  
cul tural  her i tage,  t radit ional  
knowledge and tradit ional  
cul tural  express ion”.70 

 

56.  The Permanent  Forum on Indigenous Issues  
urges  a l l  UN specia l ized agencies ,  including 
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WIPO, to  adopt  a  human r ights -based 
approach as  fo l lows:  

 
Given the importance of  

the  ful l  range of  the  human 
r ights  of  indigenous peoples ,  
including tradit ional  
knowledge . . .  the  Permanent  
Forum cal ls  on a l l  United 
Nations agencies  and 
intergovernmental  agencies  to  
implement pol ic ies ,  
procedures  and mechanisms 
that  ensure  the r ight  of  
indigenous peoples  to  f ree,  
pr ior  and informed consent  
consis tent  with their  r ight  to  
se l f -determinat ion as  ref lected 
in  common art ic le  1  of  the  
Internat ional  Covenants  on 
Civi l  and Pol i t ica l  Rights  and 
on Economic,  Socia l  and 
Cultural  Rights  . . .71 

 

57.  Artic le  42 of  UNDRIP expl ic i t ly  requires  
UN special ized agencies  to  promote respect  
and i ts  fu l l  appl icat ion and fol low up i ts  
e f fect iveness:  

 

The United Nations,  i ts  
bodies ,  including the 
Permanent  Forum on 
Indigenous Issues,  and 
specia l ized agencies  . . .  and 
States  shal l  promote respect  
for  and ful l  appl icat ion of  the  
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provis ions of  this  Declarat ion 
and fol low up the ef fect iveness  
of  this  Declarat ion.  

 

58.  As elaborated in  these  Comments,  States  
and specia l ized agencies  -  such as  WIPO -  
have internat ional  responsibi l i t ies  to  
respect ,  protect  and ful f i l l  human r ights  
re lat ing to  Indigenous peoples  and local  
communit ies .72 

 

 

V.  Relevant Problems and Challenges in 
Nagoya Protocol  

 

 

59. The new intellectual property (IP) regime being 
negotiated within WIPO will address GR and TK of 
Indigenous peoples and local communities. In key 
respects, these two issues are addressed in a substandard 
manner in the Nagoya Protocol.  Parties participating in 
WIPO are relying upon the terms of the Protocol in 
crafting a new IP regime. 
 

60.  WIPO should not  s imply import  in just ices  
f rom the Protoco l  into  a  new inte l lectual  
property  regime.   A number of  important  
aspects  lack val idi ty  or  legi t imacy,  which 
are  br ie f ly  summarized below.  

 

61.  The new Protoco l  implements  a  centra l  
object ive  of  the  1992 Convent ion  on  
Bio log ica l  Diver s i ty .73  With respect  to  the 
object ive  of  benef i t  sharing ar is ing from 
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genet ic  resources,  the  Convent ion  requires  
that  such sharing be “fair  and equitable  . . .  
taking into account  a l l  r ights”. 74  S tates  are  
required to  exploi t  their  own genet ic  
resources  “ in  accordance with the  Charter  
of  the  United Nations and the pr inciples  of  
internat ional  law”.75  

 
62.  Despite  the obl igat ion to  take into account  

"a l l"  r ights  to  genet ic  resources,  the  Protoco l  
does  not  take a  r ights -based approach.   In  
the operat ive  paragraphs,  speci f ic  re ferences 
are  made to  the "r ights"  of  Indigenous 
peoples  and local  communit ies  so le ly  when 
the apparent  intent  is  to  severely  l imit  or  
dispossess  them of  their  r ights  to  genet ic  
resources.76 

 

63.  In regard to  access  and benef i t  sharing of  
genet ic  resources,  only  “establ ished” r ights  
–  and not  other  r ights  based on customary 
use  –  appear  to  receive  some protect ion 
under  domest ic  legis lat ion.77  Such kinds of  
dis t inct ions have been held to  be  
discr iminatory by the Committee  on the 
El iminat ion of  Racia l  Discr iminat ion, 78 as  
underl ined by the Permanent  Forum on 
Indigenous Issues. 79  

 
64.  Such “establ ished” r ights  might  only  refer  

to  s i tuat ions where  a  part icular  Indigenous 
people  or  local  community  can demonstrate  
that  i ts  r ight  to  genet ic  resources  is  
a f f i rmed by domest ic  legis lat ion,  agreement 
or  judic ia l  rul ing.80   This  would be a  gross  
dis tort ion of  the  or ig inal  intent .81  Massive  
dispossess ions could resul t  g lobal ly  f rom 
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such an arbi trary  approach inconsis tent  
with the Convent ion .82 

 

65.  Such dispossess ions are  beginning to  occur.   
In  regard to  implementing the Nagoya 
Pro toco l ,  the  government of  Canada issued a  
draf t  domest ic  pol icy  and re lated documents  
in  September 2011.   Among the many 
in just ices ,  the  government indicated that  
"establ ished" r ights  to  genet ic  resources  
would only  include those Aboriginal  
peoples  with "completed comprehensive 
land-c la im and se l f -government 
agreements" . 83 

 

66.  In a  Joint  Submission,  Firs t  Nations across  
Canada responded that  the  "proposed pol icy  
perpetuates  the discr iminatory approach on 
genet ic  resource r ights  that  the  Canadian 
government insis ted upon during the 
negotiat ions". 84  In  l ight  of  this  and other  
shortcomings,  the  Submission concluded:  

 
Canada has prepared a  

draf t  domest ic  pol icy  and 
approach that  -  i f  implemented 
in  re lat ion to  Indigenous 
peoples  -  would "defeat  the  
object  and purpose"  of  the  
t reaty  pr ior  to  rat i f icat ion in  
many crucia l  ways.  Canada 's  
approach to  s igning the 
Protoco l  i s  not  consis tent  with 
internat ional  law and cannot  
be  supported. 85 
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67.  In regard to  the Nagoya Pro toco l ,  other  
substantive injustices  include in te r  a l ia  the  
fo l lowing:  

 

•  Indigenous peoples ’  human r ights  
concerns were  largely  disregarded,  contrary to  
the Part ies ’  obl igat ions in  the Charte r  o f  the  
Uni ted  Nat ions ,  Convent ion  on  Bio log ica l  
Diver s i ty  and other  internat ional  law; 86 

 

•  progress ive  internat ional  s tandards,  
such as  the United  Nat ions  Dec lara t ion  on  the  
Rights  o f  Indigenous  Peop le s  (UNDRIP) were  
not  fu l ly  respected –  despi te  the obl igat ion in  
the Protoco l  that  i t  be  implemented “in a  
mutual ly  support ive  manner  with other  
internat ional  instruments”;87 

 

•   repeated use  of  ambiguous and 
quest ionable  phrases,  such as  “subject  to  
nat ional  legis lat ion” and “in accordance with 
nat ional  legis lat ion” is  not  consis tent  with the 
requirement that  nat ional  legis lat ion be 
suppor t ive  o f  the  “fair  and equitable” object ive  
of  benef i t  sharing; 88 

 

•  excess ive  re l iance on nat ional  
legis lat ion is  l ike ly  to  lead to  ser ious 
abuses,  in  l ight  of  the  his tory of  v iolat ions 
and the Protoco l ’ s  lack of  a  balanced 
framework;  

 

•  the  phrase  “ indigenous and local  
communit ies”  is  used throughout  the 
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Protoco l ,  even though “indigenous peoples” 
is  the  term now used for  such peoples  in  the 
internat ional  human r ights  system. Such 
denial  of  s tatus  of ten leads to  a  denial  of  
se l f -determinat ion and other  r ights ,  which 
would be discr iminatory;89 

 

•  “prior  and informed consent”  of  
Indigenous peoples  was included in  the 
Protoco l ,  but  regret ful ly  quest ionable  and 
ambiguous terms were added that  some 
States  are  l ikely  to  use  to  c ircumvent  the 
obl igat ion of  consent.90 

 

68.  Unfair  procedures  of ten lead to  
discr iminat ion and other  v iolat ions of  
Indigenous peoples '  substant ive  human 
r ights .   In  regard to  the Protoco l ,  procedural  
injustices  include in te r  a l ia  the  fo l lowing:  

 

•  The procedural  
dimensions of  Indigenous 
peoples ’  r ight  to  “ful l  and 
ef fect ive  part ic ipat ion” were 
not  respected during the 
negotiat ions of  the  Protoco l  
and in  i ts  f inal  text ; 91  

 

•  in  re lat ion to  the 
formulat ion and adoption of  
nat ional  legis lat ion and other  
measures,  the  democrat ic  
requirement  of  “ful l  and 
ef fect ive  part ic ipat ion” of  
Indigenous peoples  and local  
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communit ies  is  v ir tual ly  
unaddressed;92 

 

•  key provis ions re lat ing 
to  UNDRIP and “establ ished” 
r ights  to  genet ic  resources  
were  negotiated in  c losed 
meet ings,  where  
representat ives  of  Indigenous 
peoples  and local  communit ies  
were  expl ic i t ly  excluded;93 and 

 

•  some States  exploi ted 
the pract ice  of  seeking 
consensus among the Part ies ,  
with a  v iew to  diminishing or  
ignoring the r ights  of  
Indigenous peoples  and local  
communit ies  and applying the 
lowes t  common denominator  
among the Part ies ’  posi t ions.94 

 

69.  The above in just ices  exempli fy  what  
pre judic ia l  act ions are  l ikely  to  resul t  when 
there  is   a  lack of  an expl ic i t  and pr incipled 
framework for  t reaty  negotiat ions re lat ing 
to  the r ights  of  Indigenous peoples  and 
local  communit ies .   To ensure  fa ir  and 
honourable  implementat ion,  a  legal ly-
binding human r ights -based approach 
should have been entrenched in  the Protoco l .  

 

70.  When address ing diverse  State  concerns,  
States  Part ies  made ef forts  to  careful ly  
consider  re lated internat ional  law in  a  fa ir  
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and equitable  manner  and avoid 
discr iminat ion.   In  contrast ,  a  much 
di f ferent  and lesser  s tandard was appl ied to  
Indigenous peoples  and local  communit ies .   
Essent ia l  pr inciples  of  democracy,  respect  
for  human r ights  and rule  of  law were too 
often denied or  ignored.  

 

71.  In view of  the above def ic iencies ,  i t  would 
not  be  consis tent  with the obl igat ions of  
WIPO and States  Part ies  to  s imply indicate  
that  the  proposed new internat ional  IP 
regime wil l  harmonize with the Nagoya 
Pro toco l .    

 

 

VI.  Response to Questions in Note on 
Existing Mechanisms for Participation 

 

 

72.  In responding to  the three  quest ions posed in  
the WIPO Secretar iat ' s  Note ,  i t  i s  important  
to  ful ly  take into account  other  crucia l  
e lements  in  the WIPO General  Assembly 's  
Decis ion.  

 

The Committee  wil l ,  
during the next  budgetary 
biennium (2012/2013),  and 
without  pre judice  to  the work 
pursued in  other  fora,  expedite  
i ts  work on text -based 
negotiat ions with the object ive  
of  reaching agreement on a  
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text(s)  of  an internat ional  
legal  instrument(s)  which wil l  
ensure  the ef fect ive  protect ion 
of  GRs,  TK and TCEs.  

 

Question 1:  

 

Is  there  any exis t ing 
mechanism or  pract ice  to  
faci l i ta te  direct  part ic ipat ion 
of  observers  in  the work of  the  
IGC or  to  s trengthen their  
capaci ty  to  contr ibute  to  the 
process  that  has  not  been 
ref lected [ in  the Note ]?  

 

73.  In addit ion to  those in  the Note ,  there  are  
exis t ing mechanisms and pract ices  to  
faci l i ta te  direct  part ic ipat ion of  Indigenous 
peoples  and local  communit ies  in  the work of  
the  IGC.  There  are  a lso mechanisms and 
pract ices  to  s trengthen their  capaci ty  to  
contr ibute  to  the process .  

 

Mechanisms and pract ices  to  faci l i ta te  direct  
part ic ipat ion 

 

74.  A major  impediment  faced by Indigenous 
peoples  and local  communit ies  has  been the 
rules  of  procedure in  internat ional  processes  
and forums.   In  regard to  the WIPO General  
Rules  of  Procedure,  the  rules  were  devised 
decades ago and are  not  ref lect ive  of  the  r ight  
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o f  Indigenous peoples  and local  communit ies  
to  " ful l  and ef fect ive  part ic ipat ion". 95 

 

75.  An exist ing best  pract ice  at  the  internat ional  
level  re lates  to  the former UN Commission 
on Human Rights '  open-ended,  intersess ional  
working group that  considered the draf t  UN 
Declarat ion on the Rights  of  Indigenous 
Peoples  f rom 1995-2006.   In  order  to  avoid 
s tr ingent  rules  of  procedure and ensure  ful l  
and ef fect ive  part ic ipat ion by Indigenous 
peoples ,  the  meet ings  of  the  working group 
were declared to  be  informal.   

 

76.  In this  way,  democrat ic  Indigenous 
part ic ipat ion and discussion was consis tent ly  
ensured.  State  and Indigenous representat ives  
had equal  r ights  to  table  proposals ,  without  
pre-condit ions.   When key decis ions had to  
be  taken,  the formal  meet ing of  the  working 
group was resumed.  

 

77.  In re lat ion to  this  s tandard-set t ing process  on 
the UN Dec lara t ion ,  i t  was agreed that  any 
consensus on the draf t  text  would need to  
include both States  and Indigenous peoples .   
Otherwise,  i t  would not  have been possib le  to  
reach a  compromise  and achieve a  just  and 
balanced human r ights  instrument.  

 

78.  The Chair  of  the  working group on the 
Declarat ion  made i t  c lear  that  any consensus 
would include both States  and Indigenous 
peoples .  While  achieving consensus was 
desirable ,  no s tr ic t  requirement  was imposed .   
S tate  and Indigenous representat ives  had 
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equal  r ights  to  make interventions and 
propose text .  

 

79.  When a draf t  text  was sent  by the working 
group Chair  to  the newly-created Human 
Rights  Counci l  in  2006,  an overwhelming 
number of  States  supported the text .   
Subsequently ,  the  Afr ican Group of  States  
negotiated nine amendments  to  the text ,  and 
the Indigenous Caucus supported the revised 
text .   State  and Indigenous support  continued 
up to  and including the adoption of  UNDRIP 
at  the  General  Assembly in  September 2007.  

 

80.  Thus,  in  regard to  the negotiat ions on the UN 
Dec lara t ion ,  an inclusive  and democrat ic  
process  of  part ic ipat ion 96 was establ ished 
within the United Nations.  I t  s t i l l  const i tutes  
today an impress ive  precedent  and best  
pract ice.  

 

Mechanisms and pract ices  to  s trengthen 
capaci ty  

 

81.  In re lat ion to  Indigenous peoples  and local  
communit ies ,  increased f inancia l  and 
administrat ive  capaci ty  is  crucia l .   The WIPO 
Voluntary Fund for  Accredited Indigenous 
and Local  Communit ies  is  "voluntary",  in  
that  no State  can be compel led to  contr ibute  
funding.   Some States  may not  have the 
capaci ty  themselves.    

 

82.  However,  in  accordance with pr inciples  of  
democracy and respect  for  human r ights ,  
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there  are  compel l ing reasons for  States  to  
ensure  that  Indigenous peoples  and local  
communit ies  part ic ipate  in  far  greater  
numbers  f rom al l  regions worldwide.   Such 
act ion could enhance the legi t imacy of  a  
future,  pr incipled internat ional  IP regime. 

 

83.  In re lat ion to  Indigenous peoples  and local  
communit ies ,  a  further  issue ser iously  
af fect ing capaci ty  re lates  to  WIPO's  rules  of  
procedure.  States  do not  have the authori ty  to  
exceed WIPO's  jur isdict ion.   Yet ,  in  pract ice,  
there  are  no speci f ic  procedures  to  prevent  
States  f rom approving proposals ,  i f  such 
proposals  v iolate  peremptory norms or  
otherwise  exceed the legal  authori ty  of  
WIPO.  

 

84.  This  ongoing s i tuat ion ser iously  undermines 
the capaci ty  of  Indigenous peoples  and local  
communit ies  to  safeguard their  s tatus  and 
r ights  within WIPO. I t  a lso  undermines the 
val idi ty  and legi t imacy of  any future  
internat ional  IP regime,  when State  proposals  
accepted for  considerat ion -  even i f  they are  
discr iminatory or  are  inconsis tent  with 
WIPO's  object ives  and internat ional  human 
r ights  obl igat ions.  

 

85.  In this  regard,  the  IGC should adopt  speci f ic  
rules .   This  would serve to  "expedite  i ts  work 
on text -based negotiat ions"  and "ensure  the 
ef fect ive  protect ion of  GRs,  TK and TCEs",  
as  required in  the General  Assembly 
Decis ion.  
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86.  The capaci ty  of  Indigenous peoples  and local  
communit ies  is  a lso  profoundly af fected,  as  
long their  s tatus  and r ights  may be 
undermined by States  in  the current  
negotiat ions process .   This  issue wil l  be  
further  addressed below under  Quest ion 2.  

 

Question 2:  

 

What  are  the opt ions for  
enhancing the exis t ing 
mechanisms and pract ices?  

 

87.  In the current  negotiat ions on a  proposed 
internat ional  IP regime,  there  appear  to  be  
v ir tual ly  no speci f ic  rules  re lat ing to  the 
responsibi l i t ies  of  WIPO and part ic ipat ing 
States .   

 

88.  For the reasons descr ibed in  these  Comments,  
the  IGC should adopt  speci f ic  rules .   Such 
rules  should a lso serve to  "expedite  i ts  work 
on text -based negotiat ions"  and "ensure  the 
ef fect ive  protect ion of  GRs,  TK and TCEs",  
as  required in  the General  Assembly 
Decis ion.  

 

89.  In making proposals  that  may af fect  
Indigenous peoples  and local  communit ies ,  
the  binding rules  appl icable  to  a l l  
part ic ipants  within the IGC would include,  
in ter  a l ia ,  the  fo l lowing:  
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i )  consis tency with ensuring 
ef fect ive  protect ion for  GRs,  
TKs and TCEs;   

i i )  fu l l  respect  for  internat ional  
human r ights  law, including 
UNDRIP;97 

i i i )  concise  disc losure  of  intent  
when making speci f ic  
proposals ;  

iv)  consis tent  use  of  the  term 
"indigenous peoples"  (e .g .  
" indigenous peoples  and local  
communit ies") ; 98 

v )  consis tent  use  of  the  term 
"free,  pr ior  and informed 
consent" ;  and 

vi)  use of  terms or  phrases  to  
avoid compliance not  
acceptable .99 

 

90.  Some of  the above e lements  should be 
included in  the "Object ives"  or  "Principles" .  
In  order  to  ensure  compliance,  the  term 
"shal l"  should be used (not  "should") .  

 

Question 3:  

 

What  draf t  
recommendations should the 
twentieth sess ion of  the  IGC 
consider  with a  v iew to  
enhancing the posi t ive  
contr ibut ion of  observers  to  
the work of  the  IGC? 
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91.  The IGC has a  s ignif icant  opportunity  to  
adopt  draf t  recommendations so as  to  
enhance the posi t ive  contr ibut ion of  
observers  to  the work of  the  IGC. 
Part ic ipat ion of  Indigenous peoples  and local  
communit ies  is  an urgent  issue in  
internat ional  processes.   We encourage WIPO 
to play a  leadership role .  

 

92.  I t  i s  proposed that  the  IGC adopt  specia l  
rules  of  procedure 100 in  order  to  implement 
the fo l lowing draft  recommendations :  

 

1 .   In  accordance with the 
Decis ion of  the  WIPO General  
Assembly (October  2011),101 a l l  
proposals  by member States  and 
observers  shal l  be  consis tent  with 
ensuring the ef fect ive  protect ion of  
GRs,  TK and TCEs re lat ing to  
Indigenous peoples  and local  
communit ies ,  including in te r  a l ia :  

 

i .  respect ing the legal  s tatus  of  
Indigenous peoples  as  dis t inct  
"peoples" ,  consis tent  with 
internat ional  law; 

i i .  ensuring the " ful l  and ef fect ive  
part ic ipat ion” of  Indigenous peoples  
and local  communit ies  at  a l l  s tages  
of  the  work;  

i i i .  accept ing proposals ,  without  pre-
condit ions,  for  inclusion in  draf t  
texts ;  

iv .  requir ing proposals  to  be  consis tent  
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with  internat ional  human r ights  law, 
including the UN Dec lara t ion  on  the  
Rights  o f  Indigenous  Peop le s  
(UNDRIP);  

v .  requir ing consis tent  use  of  the  term 
"free,  pr ior  and informed consent" ;  
and 

vi .  re ject ing terms or  phrases  to  avoid 
compliance with their  r ights  and 
re lated State  or  other  third  party  
obl igat ions.  

 

2 .   The Intergovernmental  
Committee  shal l  recommend to  the 
WIPO General  Assembly to  revise  the 
WIPO General  Rules  of  Procedure,  so  
as  to  ensure  in  WIPO's  work:  

 

i )    e f fect ive  protect ion of  GRs,  TK 
and TCEs re lat ing to  Indigenous 
peoples  and local  communit ies ;   

i i )   increased capaci ty-bui lding 
measures;  and 

i i i )  in  respect  to  matters  that  may 
af fect  their  r ights ,  their  fu l l  and 
ef fect ive  part ic ipat ion in  WIPO 
bodies.  
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Endnotes 
                                                        

1 Assembl ies  of  Member  States  of  WIPO, "Matters  
Concerning the  Intergovernmenta l  Committee  on 
Inte l lec tual  Property  and Genet ic  Resources ,  
Tradi t ional  Knowledge and Folk lore ,  Agenda 
I tem 31,  DECISION",  Fort ie th  (20th  Ordinary)  
Sess ion,  September  26  to  October  5 ,  2011:  

 
The Assembl ies  of  the  Member  States  of  

WIPO took note  of  the  information 
conta ined in  document  WO/GA/40/7,  
and decided to  renew the  mandate  of  
the  Intergovernmenta l  Committee  on 
Inte l lec tual  Property  and Genet ic  
Resources ,  Tradi t ional  Knowledge and 
Folk lore  ( IGC) for  the  2012-2013 
b iennium on the  terms se t  out  in  
paragraph 16 of  the  sa id  document .  
[emphasis  added]  

 
2 Ib id . ,  para .  16( f )  o f  document  WO/GA/40/7 (c i ted  

in  the  Decis ion) .  [emphasis  added]  
 
3 Ib id . ,  para .  16(a)  o f  document  WO/GA/40/7.  

[emphasis  added]   S imilar ly ,  see  para .  16(d)  of  the  
same document:  

 
The Committee  i s  requested  to  submit  to  

the  2012 Genera l  Assembly  the  text (s )  
o f  an  internat ional  lega l  ins trument(s )  
which wi l l  ensure  the  e f fec t ive  
protect ion of  GRs,  TK and TCEs.  The 
Genera l  Assembly  in  2012 wi l l  take  
s tock  of  and consider  the  text (s ) ,  
progress  made and decide  on 
convening a  Diplomatic  Conference,  
and wi l l  consider  the  need for  
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addi t ional  meet ings ,  taking  account  of  
the  budgetary  process .  [emphasis  
added]  

 
4 Convention Establishing the World Intellectual Property 
Organization, signed at Stockholm on July 14, 1967 and as amended 
on September 28, 1979. 
 
5 Ib id . ,  a r t ic le  3 .  
 
6 Ib id . ,  a r t ic le  4 .  [emphasis  added]  
 
7 See ,  e .g . ,  World  Inte l lec tual  Property  Organizat ion 

(Secretar ia t ) ,  Elements  o f  a  su i  gener i s  sy s t em fo r  the  
p ro t e c t ion  o f  t rad i t iona l  knowledge ,  Doc.  
WIPO/GRTKF/IC/4/8,  September  30,  2002,  
tab led  a t  the  Intergovernmenta l  Committee  on 
Inte l lec tual  Property  and Genet ic  Resources ,  
Tradi t ional  Knowledge and Folk lore ,  Fourth  
sess . ,  Geneva,  Dec.  9 -17,  2002,  para .  13:  

 
The form of  protect ion of  TK, 

whether  through exis t ing  IP  mechanisms,  
through adapted or  su i  gener i s  elements  of  
exis t ing  forms of  IP,  or  through a  d is t inct  
su i  gener i s  sys tem, wi l l  depend heavi ly  on 
why the  TK is  be ing  protected  –  what  
object ive  the  protect ion of  TK is  in tended 
to  serve.   Exis t ing  IP  sys tems have been 
used for  d iverse  forms of  TK-re la ted  
goals ,  for  ins tance,   

-  to  sa feguard against  th ird  par ty  c la ims 
of  IP  r ights  over  TK subject  matter ,   

-  to  protect  TK subject  matter  against  
unauthorized disc losure  or  use ,  to  
protect  d is t inct ive  TK-re la ted  
commercia l  products ,   
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-  to  prevent  cul tura l ly  of fens ive  or  
inappropr ia te  use  of  TK mater ia l ,  

-  to  l icense  and contro l  the  use  of  TK-
re la ted  cul tura l  express ions,  and  

-  to  l icense  aspects  o f  TK for  use  in  
th ird-party  commercia l  products .    

 
8 See ,  e .g . ,  "Fundamenta l  Pr incip les" ,  in  Sta tement  o f  

Ind igenous  Peop le s  &  Loca l  Communi t i e s  a t  W IPO 
IGC 19 ,  Intergovernmenta l  Committee  on 
Inte l lec tual  Property  and Genet ic  Resources ,  
Tradi t ional  Knowledge and Folk lore ,  Nineteenth  
sess . ,  Geneva,  July  18  to  22,  2011,  which 
Pr incip les  inc lude in t e r  a l ia :  

 
1 .  A pr imary object ive  of  the  

internat ional  lega l  ins trument(s )  must  
be  to  protect  Indigenous  Peoples '  
r ights  and interes ts  as  the  
owners/holders  of  TK, TCEs,  and GR. 

 
2 .  The legal  ins truments  must  es tabl ish  a  

new internat ional  reg ime that  
conforms to  customary law and 
processes  regarding  the  use ,  protect ion 
f rom misuse  and misappropr ia t ion of  
the  GR, TK, and TCEs be longing to  
Indigenous  Peoples .  

 
3 .  The legal  ins trument(s )  must  reaf f i rm 

and implement  the  universa l  
protect ion of  the  r ights  of  Indigenous  
Peoples  and nothing  in  the  
ins trument(s )  can be  construed as  
d iminishing  or  ext inguishing  the  r ights  
Indigenous  Peoples  have  now or  may 
acquire  in  the  future .  
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4 .  The internat ional  lega l  ins trument(s )  
must  comply  with  internat ional  norms 
by  adopt ing  the  term "Indigenous  
Peoples"  which respects  our  lawful  
s ta tus  and recognized r ights .  

 
5 .  The internat ional  lega l  ins trument(s )  

must  recognize  and fu l ly  implement  
the  pr incip le  of  f ree ,  pr ior  and 
informed consent  of  Indigenous  
Peoples .  

. . .  
8 .  Indigenous  Peoples  have  the  r ight  to  se l f -

determinat ion.  By v ir tue  of  that  r ight  they  f ree ly  
determine their  pol i t ica l  s ta tus  and f ree ly  pursue  
their  economic,  socia l  and cul tura l  development.  

 
9 Nagoya  Pro toco l  on  Acce s s  to  Gene t i c  Resource s  and  the  

Fai r  and  Equi tab l e  Shar ing  o f  Bene f i t s  Ar i s ing  f rom 
the i r  Ut i l i za t ion  to  the  Convent ion  on  Bio log i ca l  
Dive r s i ty ,  adopted by  the  Conference  of  the  
Part ies ,  Nagoya,  Japan,  29  October  2010.  

 
10 See ,  e .g . ,  Grand Counci l  o f  the  Crees  (Eeyou 

Is tchee)  e t  a l . ,  “Nagoya Protocol  on Access  and 
Benef i t  Shar ing:  Substant ive  and Procedural  
In just ices  re la t ing  to  Indigenous  Peoples ’  Human 
Rights" ,  in f ra  note  12,  paras .  37-56.  

 
11 World  Inte l lec tual  Property  Organizat ion 

(Secretar ia t ) ,  Note  on  Exi s t ing  Mechani sms  fo r  
Par t i c ipa t ion  o f  Obse rve r s  in  the  W ork  o f  the  W IPO 
In te rgovernmenta l  Commit t e e  on  In te l l e c tua l  Proper ty  
and  Gene t i c  Resource s ,  Tradi t iona l  Knowledge  and  
Fo lk lo re ,  10  October  2011,   
h t tp ://www.wipo. int/export/s i tes/www/tk/en/d
ocuments/pdf/note_igc_part ic ipat ion.pdf .  
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12 Grand Counci l  o f  the  Crees  (Eeyou Is tchee)  e t  a l . ,  

“Nagoya Protocol  on Access  and Benef i t  Shar ing:  
Substant ive  and Procedural  In just ices  re la t ing  to  
Indigenous  Peoples ’  Human Rights" ,  Expert  
Mechanism on the  Rights  of  Indigenous  Peoples ,  
4 th  sess . ,  Geneva (July  2011) ,  
h t tp ://quakerserv ice .ca/wp-
content/uploads/2011/08/Expert -Mechanism-
Study-re -IPs-Rt- to -Part ic ipate -Joint -Submiss ion-
on-Nagoya-Protocol -FINAL-GCC-et -a l -July -6 -
11.pdf .  

 
13 Genera l  Assembly,  Si tuat ion  o f  human r igh t s  and  

fundamenta l  f r e edoms  o f  ind igenous  peop le :  Note  by  
the  Sec re tary -Genera l ,  Inter im report  o f  the  Specia l  
Rapporteur  on the  s i tuat ion of  human r ights  and 
fundamenta l  f reedoms of  indigenous  people ,  UN 
Doc.  A/65/264 (9  August  2010) ,  para.  39.  
[emphasis  added]  

 
14 United  Nat ions  Development  Group (UNDG),  

“United  Nat ions  Development  Group Guidel ines  
on Indigenous  Peoples ’  I ssues”,  February  2008,   
www2.ohchr.org/engl ish/issues/  
indigenous/docs/guidel ines .pdf ,  a t  13:  “The r ight  
to  se l f -determinat ion may be  expressed through:  
… Respect  for  the  pr incip le  of  f ree ,  pr ior  and 
informed consent  … Ful l  and e f fec t ive  
par t ic ipat ion of  indigenous  peoples  a t  every  s tage  
of  any act ion that  may af fec t  them direct  or  
indirect ly .”  

 
The UNDG unites  the  32  UN funds,  programmes,  

agencies ,  departments ,  and of f ices  that  p lay  a  ro le  
in  development.  

 
15 Ib id .  a t  28:  “Consul ta t ion and part ic ipat ion are  

crucia l  components  of  a  consent  process .”  
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16 Human Rights  Counci l ,  “Progress  report  on the  

s tudy on indigenous  peoples  and the  r ight  to  
par t ic ipate  in  decis ion-making:  Report  o f  the  
Expert  Mechanism on the  Rights  of  Indigenous  
Peoples”,  UN Doc.  A/HRC/15/35 (23  August  
2010) ,  para .  30.  [emphasis  added]  

  
17 See ,  e .g . ,  Sta tement  o f  Ind igenous  Peop le s  &  Loca l  

Communi t i e s  a t  W IPO IGC 19 ,  supra  note  8 ,  where  
i t  i s  provided in  regard  to  "Part ic ipat ion,  Future  
Work and Processes" ,  para .  1 :  

 
Indigenous  peoples  and local  

communit ies  require  fu l l  and e f fec t ive  
par t ic ipat ion in  a l l  re levant  
negot ia t ions  and decis ion-making 
processes ,  inc luding a l l  regular  and 
specia l  sess ions  of  the  IGC, the  
Genera l  Assembly,  d ip lomatic  
conferences  and any other  re la ted  
meet ings  regarding  the  proposed 
ins trument(s )  on GR, TK and TCEs.   
The Indigenous  Peoples ,  as  peoples  
and Indigenous  nat ions,  par t ic ipate  in  
these  forums in  their  own r ight .  

 
18 Ib id . ,  "Part ic ipat ion,  Future  Work and Processes" ,  

para .  2 :  
 

In  the  sp ir i t  o f  cooperat ion in  the  
development  of  an  internat ional  
ins trument(s )  that  are  re levant ,  
pract ica l ,  and fa i r ,  Indigenous  Peoples '  
proposals  must  remain in  the  text  
without  the  qual i f icat ion of  immediate  
State  support  in  the  draf t ing  process  or  
reports .  Indigenous  Peoples  proposals  
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must  be  accepted on an equal  foot ing  
as  any State  proposal .  Indigenous  
Peoples  should  be  consul ted  on a l l  
proposals ,  de le t ions  and amendments  
of  a l l  text  in  a  col laborat ive  manner .   

 
19 See  W IPO Genera l  Rule s  o f  Procedure ,  adopted  

September  28,  1970 and as  amended,  
ht tp ://www.wipo . in t/ f r e epub l i ca t ions/en/genera l/39
9/wipo_pub_399.h tml ,  Rule  35:  "  Unless  express ly  
provided otherwise  in  the  appl icable  t reat ies  or  in  
the  present  Genera l  Rules  of  Procedure,  a l l  
dec is ions  shal l  be  made by  a  s imple  major i ty ."  

 
20 Human Rights  Counci l ,  Fina l  r epor t  o f  the  s tudy  on  

ind igenous  peop le s  and  the  r igh t  to  par t i c ipa te  in  
dec i s ion -making :  Repor t  o f  the  Exper t  Mechani sm on  
the  Righ t s  o f  Ind igenous  Peop le s ,  A/HRC/18/42 (17  
August  2011) ,  Annex (Expert  Mechanism advice  
No.  2  (2011)) ,  para .  27.  [emphasis  added]  

 
21 Human Rights  Counci l ,  Fina l  r epor t  o f  the  s tudy  on  

ind igenous  peop le s  and  the  r igh t  to  par t i c ipa te  in  
dec i s ion -making ,  UN Doc.  A/HRC/18/42 (17  
August  2011) ,  Annex (Expert  Mechanism advice  
No.  2  (2011)) ,  para .  26.  

 
22 Permanent  Forum on Indigenous  Issues ,  Repor t  on  

the  t en th  s e s s ion  (16  –  27  May 2011) ,  Economic  and 
Socia l  Counci l ,  Off ic ia l  Records ,  Supplement  No.  
23,  United  Nat ions,  New York,  E/2011/43-
E/C.19/2011/14,  para .  31:  

 
The Forum re i terates  that  the  United  

Nat ions  Framework Convent ion on 
Cl imate  Change,  the  Stockholm 
Convent ion on Pers is tent  Organic  
Pol lutants ,  the  Convent ion on 
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B io logica l  Divers i ty ,  the  World  
Inte l lec tual  Property  Organizat ion and 
the  Internat ional  Mari t ime 
Organizat ion should  fac i l i ta te  
indigenous  peoples ’  par t ic ipat ion in  
their  processes .  

 
23 Ib id .  [emphasis  added]  
 
24 See  e .g . ,  preambular  para .  24  and ar ts .  3 ,  4 ,  5 ,  10,  

18,  19,  22,  23,  26,  27,  29,  30,  31,  32,  34,  38,  41,  
42,  43,  45  and 46.  

 
25 UN Genera l  Assembly,  Draf t  Programme o f  Ac t ion  

fo r  the  Second  In te rnat iona l  Decade  o f  the  W or ld ' s  
Ind igenous  Peop le :  Repor t  o f  the  Sec re tary -Genera l ,  
UN Doc.  A/60/270 (18  August  2005)  (adopted 
without  vote  by  Genera l  Assembly,  16  December  
2005) ,  a t  para .  9 ,  where  two of  the  f ive  object ives  
of  the  Decade re la te  to  “ fu l l  and e f fec t ive  
par t ic ipat ion”:  

 
( i )  Promoting  non-discr iminat ion and 

inc lus ion of  indigenous  peoples  in  
the  des ign,  implementat ion and 
evaluat ion of  in ternat ional ,  reg ional  
and nat ional  processes  regarding  
laws,  pol ic ies ,  resources ,  
programmes and projects ;  

 
( i i )  Promoting  fu l l  and  e f f e c t i v e  

par t i c ipa t ion  o f  indigenous  peoples  
in  decis ions  which direct ly  or  
indirect ly  a f fec t  the ir  l i fes ty les ,  
t radi t ional  lands  and terr i tor ies ,  
the ir  cul tura l  in tegr i ty  as  
indigenous  peoples  with  col lec t ive  
r ights  or  any other  aspect  o f  the ir  
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l ives ,  consider ing  the  pr incip le  of  
f ree ,  pr ior  and informed consent  … 
[emphasis  added]  

 
26 IFAD (Internat ional  Fund for  Agricul tura l  

Development) ,  Engagement  wi th  Ind igenous  Peop le s :  
Po l i cy  (Rome:  IFAD, November  2009) ,  a t  7 :  “The 
Declarat ion addresses  both  indiv idual  and 
col lec t ive  r ights .  I t  out laws discr iminat ion against  
indigenous  peoples  and promotes  their  fu l l  and 
e f fec t ive  par t ic ipat ion in  a l l  matters  that  concern 
them.” 

 
27 New Zealand Human Rights  Commiss ion,  “United  

Nat ions  Declarat ion on the  Rights  of  Indigenous  
Peoples”,  
<http ://www.hrc .co.nz/home/hrc/humanrightsa
ndthetreatyofwaitangi/unitednat ionsdeclarat iono
nther ightsof indigenouspeoples .php>:  “The 
Declarat ion … declares  d iscr iminat ion against  
indigenous  peoples  unlawful  and promotes  their  
fu l l  and e f fec t ive  par t ic ipat ion in  a l l  matters  that  
concern them.”  

 
28 In ternat ional  Indigenous  Peoples ’  Forum on 

Cl imate  Change ( IIPFCC),  “Indigenous  Groups  
Announce Grave Concern on Poss ib le  Cancun 
Outcome”,  Press  re lease ,  10  December  2010:  

 
As  members  of  the  IIPFCC, … we 

want  to  re i tera te  our  determinat ion 
to  ensure  protect ion of  our  r ights ,  
as  la id  out  in  the  UN Declarat ion 
on the  Rights  of  Indigenous  
Peoples ,  our  r ight  to  f ree ,  pr ior ,  and 
informed,  consent ,  the  recogni t ion 
and protect ion of  our  t radi t ional  
knowledge,  and ensure  the  fu l l  and  
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e f f e c t iv e  par t i c ipa t ion  o f  Indigenous  
Peoples  in  a l l  c l imate  change 
processes .  [emphasis  added]  

 
29 Afr ican Commiss ion on Human and Peoples ’  

Rights ,  “Communiqué on the  United  Nat ions  
Declarat ion on the  Rights  of  Indigenous  Peoples”,  
Brazzavi l le ,  Republ ic  of  Congo,  28  November  
2007.  

 
30 UN Commiss ion on Human Rights ,  Cont inuing  

d ia logue  on  measure s  to  p romote  and  conso l ida te  
democracy :  Repor t  o f  the  High  Commiss ioner  fo r  
Human Right s  submit t ed  in  accordance  wi th  
Commiss ion  r e so lu t ion  2001/41 ,  UN Doc.  
E/CN.4/2003/59 (27  January  2003) ,  (expert  
seminar  on the  interdependence  between 
democracy and human r ights ,  Off ice  of  the  High 
Commiss ioner  for  Human Rights ,  25-26  November  
2002,  Geneva) ,  a t  19  (Chair ’s  f ina l  conclus ions) :  

 
In  the  current  context  of  g lobal izat ion,  

whereby decis ions  a f fec t ing  people ’s  
l ives  are  of ten  taken outs ide  the  
nat ional  context ,  the  appl icat ion of  the  
pr incip les  of  democracy to  the  
internat ional  and reg ional  leve ls  has  
taken on added importance.  

 
31 Genera l  Assembly,  2005  W or ld  Summit  Outcome ,  

UN Doc.  A/RES/60/1 (16  September  2005)  
(adopted without  vote) ,  para .  119.  

 
32 Genera l  Assembly,  Si tuat ion  o f  human r igh t s  and  

fundamenta l  f r e edoms  o f  ind igenous  peop le :  Note  by  
the  Sec re tary -Genera l ,  Inter im report  o f  the  Specia l  
Rapporteur  on the  s i tuat ion of  human r ights  and 
fundamenta l  f reedoms of  indigenous  people ,  supra  
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note  13,  para .  52.  
 

33 See ,  e .g . ,  Human Rights  Committee ,  
Conc lud ing  obse rva t ions  o f  the  Human Right s  Commit t e e :  
Canada ,  UN Doc.  CCPR/C/79/Add.105 (7  Apri l  
1999) ,  para .  8 ;  Human Rights  Committee ,  Conc lud ing  
obse rva t ions  o f  the  Human Right s  Commit t e e :  Canada ,  
UN Doc.  CCPR/C/CAN/CO/5 (20  Apri l  2006)  a t  
paras .  8  and 9 ;  Human Rights  Committee ,  Conc lud ing  
obse rva t ions  o f  the  Human Right s  Commit t e e :  Panama ,  
UN Doc.  CCPR/C/PAN/CO/3 (17  Apri l  2008)  a t  
para .  21;  Human Rights  Committee ,  Conc lud ing  
obse rva t ions  o f  the  Human Right s  Commit t e e :  Norway ,  
UN Doc.  CCPR/C/79/Add.112 (5  November  1999)  
a t  para .  17;  Human Rights  Committee ,  Conc lud ing  
obse rva t ions  o f  the  Human Right s  Commit t e e :  Braz i l ,  UN 
Doc.  CCPR/C/BRA/CO/2 (1  December  2005) ,  para .  
6 ;  Human Rights  Committee ,  Conc lud ing  obse rva t ions  
o f  the  Human Right s  Commit t e e :  Uni t ed  S ta te s  o f  
Amer i ca ,  UN Doc.  CCPR/C/USA/Q/3 (18  
December  2006) ,  para .  37;  Committee  on Economic,  
Socia l  and Cultura l  Rights ,  Conc lud ing  obse rva t ions  o f  
the  Commit t e e  on  Economic ,  Soc ia l  and  Cul tura l  Righ t s :  
Morocco ,  UN Doc.  E/C.12/MAR/CO/3 (4  September  
2006)  a t  para .  35;  Committee  on Economic,  Socia l  
and Cultura l  Rights ,  Conc lud ing  obse rva t ions  o f  the  
Commit t e e  on  Economic ,  Soc ia l  and  Cul tura l  Righ t s :  
Russ ian  Federa t ion ,  UN Doc.  E/C.12/1/Add.94 (12  
December  2003)  a t  para .  11.  

 
34 Genera l  Assembly,  Draf t  Programme o f  Ac t ion  fo r  the  

Second  In te rnat iona l  Decade  o f  the  W or ld ' s  Ind igenous  
Peop le :  Repor t  o f  the  Sec re tary -Genera l ,  UN Doc.  
A/60/270 (18  August  2005)  (adopted without  vote  
by  Genera l  Assembly,  16  December  2005) ,  para .  
17.  [emphasis  added]  
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35 Committee  on Economic,  Socia l  and Cultura l  

Rights ,  Genera l  Comment  No.  17,  The  r igh t  o f  
eve ryone  to  bene f i t  f rom the  p ro t e c t ion  o f  the  mora l  
and  mate r ia l  in t e r e s t s  r e su l t ing  f rom any  s c i en t i f i c ,  
l i t e rary  o r  a r t i s t i c  p roduc t ion  o f  which  he  i s  the  au thor  
(a r t i c l e  15 ,  paragraph  1  ( c ) ,  o f  the  Covenant ) ,  35 t h  
sess . ,  UN Doc.  E/C.12/GC/17 (12  January  2006) ,  
para .  2 .  

 
36 UN Sub-Commiss ion on the  Promotion and 

Protect ion of  Human Rights ,  In t e l l e c tua l  p roper ty  
r igh t s  and  human r igh t s ,  resolut ion 2000/7,  
adopted without  vote  17  August  2000,  para .  3  
[emphasis  added] .  

 
37 Ib id . ,  para .  6 .  [emphasis  added]   And at  para .  7 :  

"Cal ls  upon States  par t ies  to  the  Internat ional  
Covenant  on Economic,  Socia l  and Cultura l  
Rights  to  fu l f i l  the  duty  under  ar t ic le  2 ,  paragraph 
1 ,  ar t ic le  11,  paragraph 2 ,  and ar t ic le  15,  
paragraph 4 ,  to  cooperate  in ternat ional ly  in  order  
to  rea l ize  the  legal  obl igat ions  under  the  
Covenant ,  inc luding in  the  context  of  
in ternat ional  in te l lec tual  property  reg imes" .  

 
38 Char te r  o f  the  Uni t ed  Nat ions ,  a r ts .  55c  and 56.   

These  ar t ic les  re inforce  the  purposes  of  the  UN 
Char te r ,  which inc ludes  in  ar t .  1 (3) :  “To achieve  
internat ional  cooperat ion … in  promoting  and 
encouraging  respect  for  human r ights  and for  
fundamenta l  f reedoms for  a l l  wi thout  d is t inct ion 
as  to  race,  sex,  language,  or  re l ig ion.”  

 
Human Rights  Counci l ,  The  ro l e  o f  p reven t ion  in  the  

p romot ion  and  pro te c t ion  o f  human r igh t s ,  UN Doc.  
A/HRC/RES/18/13 (29  September  2011)  
(adopted without  vote) :   
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Reaf f i rming  the  obl igat ion of  Sta tes  under  
the  Charter  o f  the  United  Nat ions  to  
promote  universa l  respect  for  and 
observance  of  human r ights  and 
fundamenta l  f reedoms . . .  (preamble)  

 
Af f i rms  the  importance  of  e f fec t ive  

prevent ive  measures  as  a  par t  o f  
overa l l  s t ra teg ies  for  the  promotion 
and protect ion of  a l l  human r ights  . . .  
(para .  1 )  

 
Committee  on Economic,  Socia l  and Cultura l  

Rights ,  Genera l  Comment  No.  17,  The  r igh t  o f  
eve ryone  to  bene f i t  f rom the  p ro t e c t ion  o f  the  mora l  
and  mate r ia l  in t e r e s t s  r e su l t ing  f rom any  s c i en t i f i c ,  
l i t e rary  o r  a r t i s t i c  p roduc t ion  o f  which  he  i s  th e  au thor  
(a r t i c l e  15 ,  paragraph  1  ( c ) ,  o f  the  Covenant ) ,  supra  
note  35,  para .  37:  

 
The Committee  reca l l s  that ,  in  

accordance  with  Art ic les  55  and 56 of  
the  Charter  o f  the  United  Nat ions,  
wel l  es tabl ished pr incip les  of  
in ternat ional  law,  and the  provis ions  
of  the  Covenant  i t se l f ,  in ternat ional  
cooperat ion for  development  and thus  
for  the  rea l izat ion of  economic,  socia l  
and cul tura l  r ights  i s  an  obl igat ion of  
a l l  S ta tes  par t ies  and,  in  par t icular ,  o f  
S ta tes  which are  in  a  pos i t ion to  ass is t .  

 
39 Vienna  Convent ion  on  the  Law o f  Trea t i e s ,  opened for  

s ignature  23  May 1969,  1155 U.N.T.S.  331 
(entered into  force  27  January  1980) .  

 
40 See  a lso  Vienna  Convent ion  on  the  Law o f  Trea t i e s  

Be tween  S ta te s  and  In te rnat iona l  Organiza t ions  o r  
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Between  In te rnat iona l  Organiza t ions ,  21  March 
1986,  (not  yet  in  force) ,  preamble :  

 
Having  in  mind  the  pr incip les  of  

in ternat ional  law embodied in  the  
Charter  o f  the  United  Nat ions,  such as  
the  pr incip les  of  the  equal  r ights  and 
se l f -determinat ion of  peoples  . . .  and of  
universa l  respect  for ,  and observance  
of ,  human r ights  and fundamenta l  
f reedoms for  a l l ,  

. . .  
Af f i rming  also  that  d isputes  concerning  

t reat ies ,  l ike  other  in ternat ional  
d isputes ,  should  be  se t t led,  in  
conformity  with  the  Charter  o f  the  
United  Nat ions ,  by  peaceful  means  and 
in  conformity  with  the  pr incip les  of  
jus t ice  and internat ional  law,  

 
Af f i rming  also  that  the  ru les  of  customary 

internat ional  law wi l l  cont inue to  
govern quest ions  not  regulated  by  the  
provis ions  of  the  present  Convent ion,  

 
And at  ar t ic le  30(6) :  "The preceding paragraphs  are  

without  pre judice  to  the  fact  that ,  in  the  event  of  
a  conf l ic t  between obl igat ions  under  the  Charter  
o f  the  United  Nat ions  and obl igat ions  under  a  
t reaty ,  the  obl igat ions  under  the  Charter  shal l  
prevai l .  [emphasis  added]  

 
41 See  a lso  Vienna  Convent ion  on  the  Law o f  Trea t i e s ,  

a r t ic le  5 :  "  The present  Convent ion appl ies  to  any 
t reaty  which is  the  const i tuent  ins trument  of  an  
internat ional  organizat ion and to  any t reaty  
adopted within  an internat ional  organizat ion 
without  pre judice  to  any re levant  ru les  of  the  
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organizat ion."  
 
In  regard  to  " internat ional  organizat ions" ,  ar t ic le  2  

provides :  "1 .  For  the  purposes  of  the  present  
Convent ion:  . . .  ( i )  ' in ternat ional  organizat ion '  
means  an intergovernmenta l  organizat ion."  
[emphasis  added]  

 
42 In te rpre ta t ion  o f  the  Agreement  o f  25  March  1951  

Be tween  the  W HO and  Egypt ,  Adv i so ry  Opin ion ,  1980 
I .C.J .  73,  a t  89-90,  para .  37.  

 
Antonio  Cassese ,  In te rnat iona l  Law ,  2nd ed.  

(Oxford/N.Y.:  Oxford Univers i ty  Press ,  2005) ,  a t  
64-65:  

 
. . .  [ fundamenta l ]  pr inc ip les  [ such as  

respect  for  human r ights  and se l f -
determinat ion]  … do not  address  
themselves  to  States  so le ly ,  but  are  
b inding on other  in ternat ional  lega l  
subjects  as  wel l  ( in  par t icular ,  
insurgents ,  peoples  represented by  
l iberat ion movements ,  and 
internat ional  organizat ions) .  Al l  the  
legal  ent i t ies  operat ing  in  the  
internat ional  community  must  abide  
by  them. [emphasis  added]  

 
43 Committee  on Economic,  Socia l  and Cultura l  

Rights ,  Genera l  Comment  No.  17,  The  r igh t  o f  
eve ryone  to  bene f i t  f rom the  p ro t e c t ion  o f  the  mora l  
and  mate r ia l  in t e r e s t s  r e su l t ing  f rom any  s c i en t i f i c ,  
l i t e rary  o r  a r t i s t i c  p roduc t ion  o f  which  he  i s  the  au thor  
(a r t i c l e  15 ,  paragraph  1  ( c ) ,  o f  the  Covenant ) ,  supra  
note  35,  para .  57.  [emphasis  added]  

 
44 Genera l  Assembly,  2005  W or ld  Summit  Outcome ,  
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supra  note  31,  para .  119.  [emphasis  added]  
 
45 For  example ,  see  Chidi  Oguamanam, In te l l e c tua l  

Proper ty  in  Globa l  Governance :  A  Deve lopment  
Ques t ion  (London/New York:  Rout ledge,  2012)  a t  
82:  

 
The s t rengthening of  in te l lec tual  property  

r ights ,  especia l ly  the  patents  reg ime,  
in  terms of  the ir  scope and 
enforcement  under  the  TRIPS 
Agreement  has  been l inked to  the  
publ ic  heal th  cr is i s ,  especia l ly  in  
regard  to  the  cost  o f ,  and access  to ,  
essent ia l  drugs  in  indigenous  and local  
communit ies  g lobal ly ,  and in  regard  to  
indigenous  and local  peoples '  
contr ibut ions  to  the  process  of  
pharmaceut ica l  innovat ion in  some 
cases  . . .  

 
See  Agreement  on  Trade -Re la ted  Aspec t s  o f  In te l l e c tua l  

Proper ty  (TRIPS),  15  Apri l  1994,  in  Fina l  Ac t  
Embodying  the  Resu l t s  o f  the  Uruguay  Round  o f  
Mul t i la t e ra l  Trade  Nego t ia t ions ,  15  Apri l  1994,  
Annex 1B.  TRIPS is  repr inted in  32  I .L.M. 1197.  

 
Peter  K.  Yu,  "Ten Common Quest ions  About  

Inte l lec tual  Property  and Human Rights" ,  (2007)  
23  Ga.  St .  U.L.  Rev.  709,  a t  718-719:  

 
. . .   access  to  medic ines  i s  not  the  only  

inte l lec tual  property  i ssue  impl icat ing  
the  protect ion of  human r ights .  Other  
important  i ssues  inc lude access  to  
computer  sof tware,  cul tura l  and 
educat ional  mater ia ls ,  patented seeds  
and food products  as  wel l  as  the  
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protect ion of  t radi t ional  knowledge 
and indigenous  mater ia ls .  Among the  
r ights  impl icated in  these  s i tuat ions  
are  the  r ight  to  food,  the  r ight  to  
heal th ,  the  r ight  to  educat ion,  the  
r ight  to  se l f -determinat ion,  the  r ight  to  
f reedom of  express ion,  the  r ight  to  
cul tura l  par t ic ipat ion and 
development,  and the  r ight  to  the  
benef i t s  o f  sc ient i f ic  progress .  

 
46 Ib id .  [Oguamanam],  a t  81.  
 
47 Peter  K.  Yu,  "Ten Common Quest ions  About  

Inte l lec tual  Property  and Human Rights" ,  supra  
note  45,  a t  739.  [emphasis  added]  

 
48 Peter  K.  Yu,  "Reconceptual iz ing  Inte l lec tual  

Property  Interes ts  in  a  Human Rights  
Framework",  (2007)  40  U.C.  Davis  L.  Rev.  1039 
at  1042:  
 

. . .  a r t ic le  27(2)  of  the  Universa l  
Declarat ion of  Human Rights  
("UDHR" or  "Declarat ion")  s ta tes  
expl ic i t ly  that  "everyone has  the  r ight  
to  the  protect ion of  the  moral  and 
mater ia l  in teres ts  resul t ing  f rom any 
sc ient i f ic ,  l i terary  or  ar t i s t ic  
product ion of  which he  [or  she]  i s  the  
author ."  Close ly  t racking  the  
Declarat ion 's  language,  ar t ic le  15(1) (c )  
o f  the  Internat ional  Covenant  on 
Economic,  Socia l  and Cultura l  Rights  
("ICESCR" or  "Covenant")  requires  
each s ta te  par ty  to  the  Covenant  to  
"recognize  the  r ight  of  everyone . . .  to  
benef i t  f rom the  protect ion of  the  
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moral  and mater ia l  in teres ts  resul t ing  
f rom any sc ient i f ic ,  l i terary  or  ar t i s t ic  
product ion of  which he  [or  she]  i s  the  
author ."  

 
49 Ib id .  
 
50 Human Rights  Counci l ,  Ins t i tu t ion -bu i ld ing  o f  the  

Uni t ed  Nat ions  Human Right s  Counc i l ,  Res .  5/1 (18  
June 2007)  (adopted without  vote) ,  Annex 
(Agenda and Framework for  the  programme of  
work) .  

 
See  a lso  UNDRIP,  ar t ic le  1 :  " Indigenous  peoples  

have  the  r ight  to  the  fu l l  en joyment,  as  a  
col lec t ive  or  as  indiv iduals ,  o f  a l l  human r ights  
and fundamenta l  f reedoms as  recognized in  the  
Charter  o f  the  United  Nat ions,  the  Universa l  
Declarat ion of  Human Rights  and internat ional  
human r ights  law."  

 
51 This  inc ludes  the  Afr ican Commiss ion on Human 

and Peoples ’  Rights  and the  Inter -American Court  
o f  Human Rights  and the  Inter -American 
Commiss ion on Human Rights .  

 
52 For  a  s imi lar  conclus ion,  see  Peter  K.  Yu,  "Ten 

Common Quest ions  About  Inte l lec tual  Property  
and Human Rights" ,  supra  note  ,  a t  741-743.   See  
a lso  Lega l  Consequence s  f o r  S ta te s  o f  the  Cont inued  
Pre sence  o f  South  A f r i ca  in  Namib ia  (South  W es t  
A f r i ca ) ,  Advisory  Opinion,  [1971]  I .C.J .  Rep.  16  
a t  31,  para .  53:  " . . .  an  internat ional  ins trument  
has  to  be  interpreted  and appl ied  within  the  
f ramework of  the  ent i re  lega l  sys tem prevai l ing  a t  
the  t ime of  the  interpreta t ion."  

 
Vienna  Convent ion  on  the  Law o f  Trea t i e s ,  supra  note  
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39,  ar t ic le  31(3) : .  
 

There shall be taken into account, together with 
the context: 
... 
(b) any subsequent practice in the application of 
the treaty which establishes the agreement of 
the parties regarding its interpretation; 
(c) any relevant rules of international law 
applicable in the relations between the parties. 

 
53 S igrun I .  Skogly ,  “The Posi t ion of  the  World  Bank 

and the  Internat ional  Monetary  Fund in  the  
Human Rights  Fie ld”  in  Rai ja  Hanski  and Markku 
Suksi ,  eds . ,  An In t roduc t ion  to  the  In te rnat iona l  
Pro te c t ion  o f  Human Right s  (2004) .  

 
54 In ternat ional  Law Commiss ion,  Draf t  a r t i c l e s  on  the  

r e spons ib i l i ty  o f  in t e rnat iona l  o rganiza t ions ,  w i th  
commentar i e s ,  adopted a t  i t s  63rd  sess ion,  2011,  
ar t ic le  61.  [emphasis  added]  

 
55 Ian  Brownlie ,  Princ ip l e s  o f  Pub l i c  In te rnat iona l  Law ,  

5 t h  ed.  (Oxford:  Clarendon Press ,  1998)  a t  515:  
“ [Peremptory  norms or  ju s  cogens ]  are  ru les  of  
customary law which cannot  be  se t  as ide  by  t reaty  
or  acquiescence  but  only  by  the  formation of  a  
subsequent  customary ru le  of  contrary  e f fec t .  The 
leas t  controvers ia l  examples  of  [peremptory  
norms]  are  the  prohibi t ion of  the  use  of  force ,  the  
law of  genocide,  the  pr incip le  of  rac ia l  non-
discr iminat ion,  cr imes  against  humanity ,  and the  
ru les  prohibi t ing  t rade  in  s laves  and piracy.”  At  
515 and 517,  the  author  indicates  that  the  
pr incip le  of  se l f -determinat ion is  a lso  a  
peremptory  norm. 
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Case  Concern ing  Armed  Act iv i t i e s  on  the  Ter r i to ry  o f  the  
Congo  (New Appl i ca t ion :  2002)  (Democra t i c  Repub l i c  
o f  the  Congo  v .  Rwanda) ,  Jur isdic t ion of  the  Court  
and Admiss ib i l i ty  of  the  Appl icat ion,  3  February  
2006,  a t  89,  para .  10  (Separate  Opinion,  ad  hoc  
Judge John Dugard) :  

 
Norms of  ju s  cogens  are  a  b lend of  
pr incip le  and pol icy .  On the  one hand,  
they  a f f i rm the  high pr incip les  of  
in ternat ional  law,  which recognize  the  
most  important  r ights  of  the  
internat ional  order  — such as  the  r ight  
to  be  f ree  f rom aggress ion,  genocide,  
tor ture  and s lavery  and the  r ight  to  
se l f -determinat ion ;  whi le ,  on the  
other  hand,  they  g ive  legal  form to  the  
most  fundamenta l  pol ic ies  or  goals  o f  
the  internat ional  community  — the  
prohibi t ions  on aggress ion,  genocide,  
tor ture  and s lavery  and the  
advancement  of  se l f -determinat ion.  

 
Internat ional  Law Commiss ion,  Draf t  a r t i c l e s  on  the  

r e spons ib i l i ty  o f  in t e rnat iona l  o rganiza t ions ,  w i th  
commentar i e s ,  supra  note  54,  a t  53:  “peremptory  
norms that  are  c lear ly  accepted and recognized 
inc lude the  prohibi t ions  of  aggress ion,  genocide,  
s lavery,  rac ia l  d iscr iminat ion,  cr imes  against  
humanity  and tor ture ,  and the  r ight  to  se l f -
determinat ion”.  

 
56 Mauro Bare l l i ,  “The Role  of  Sof t  Law in  the  

Internat ional  Legal  System: The Case  of  the  
United  Nat ions  Declarat ion on the  Rights  of  
Indigenous  Peoples”,  (2009)  58  ICLQ 957,  a t  959:  
" . . .  the  Declarat ion is  expected to  f i l l  a  crucia l  
gap,  providing  universa l  and comprehensive  
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protect ion to  the  r ights  of  the  world ’s  indigenous  
peoples ."  

 
IFAD (Internat ional  Fund for  Agricul tura l  

Development) ,  Engagement  wi th  Ind igenous  Peop le s :  
Po l i cy  (Rome:  IFAD, November  2009) ,  a t  7 -8 :  

 
The Declarat ion es tabl ishes  a  universa l  
f ramework of  minimum standards  for  
the  surviva l ,  d igni ty ,  wel l -be ing  and 
r ights  of  the  world 's  indigenous  
peoples .  . . .  I t  out laws discr iminat ion 
against  indigenous  peoples  and 
promotes  their  fu l l  and e f fec t ive  
par t ic ipat ion in  a l l  matters  that  
concern them. [emphasis  added]  

 
57 Off ice  of  the  High Commiss ioner  for  Human 

Rights ,  “Indigenous  r ights  dec larat ion universa l ly  
endorsed”,  2010,  onl ine:  
h t tp ://www.ohchr.org/EN/NewsEvents/Pages/In
digenousr ightsdec larat ionendorsed.aspx.   

 
Permanent  Forum on Indigenous  Issues ,  In fo rmat ion  

on  r e cen t  ac t iv i t i e s  o f  the  O f f i c e  o f  the  High  
Commiss ioner  fo r  Human Right s  r e la t ed  to  the  r igh t s  
o f  ind igenous  peop le s :  Contr ibu t ion  to  the  t en th  s e s s ion  
o f  the  UN Permanent  Forum on  Ind igenous  I s sue s ,  8  
Apri l  2011,  a t  1 :  

 
The UN Declarat ion on the  Rights  of  
Indigenous  Peoples  serves  as  
OHCHR’s  f ramework for  act ion to  
fur ther  the  advancement  and 
protect ion of  indigenous  peoples ’  
r ights .  The main pr ior i ty  of  the  Off ice  
i s  to  contr ibute  to  the  promotion and 
implementat ion of  th is  key  ins trument,  
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a long with  re levant  recommendat ions,  
comments  and observat ions  of  UN 
human Rights  t reaty  bodies ,  and 
Specia l  Procedures .  

 
58 Afr ican Commiss ion on Human and Peoples ’  

Rights ,  "Resolut ion on the  protect ion of  
indigenous  peoples ’  r ights  in  the  context  of  the  
World  Heri tage  Convent ion and the  des ignat ion 
of  Lake Bogoria  as  a  World  Heri tage  s i te" ,  done 
in  Banjul ,  The Gambia,  5  November  2011,  
preamble .  

 
59 Ib id . ,  para .  2 .  
 
60 Centre  fo r  Minor i ty  Righ t s  Deve lopment  (Kenya)  and  

Minor i ty  Righ t s  Group  In te rnat iona l  on  beha l f  o f  
Endoro i s  W el fa re  Counc i l  v  Kenya ,  Afr ican 
Commiss ion on Human and Peoples '  Rights ,  
Communicat ion No.  276/2003,  Twenty-Seventh 
Act iv i ty  Report ,  2009,  Annex 5 ,  para .  204:  “The 
Afr ican Commiss ion notes  that  the  UN 
Declarat ion on the  Rights  of  Indigenous  Peoples ,  
o f f ic ia l ly  sanct ioned by  the  Afr ican Commiss ion 
through i t s  2007 Advisory  Opinion,  deals  
extens ive ly  with  land r ights .”  

 
61 See ,  e .g . ,  Committee  on the  Rights  of  the  Chi ld ,  

Conc lud ing  obse rva t ions :  Cameroon ,  UN Doc.  
CRC/C/CMR/CO/2 (29  January  2010) ,  para .83;  
Committee  on the  Rights  of  the  Chi ld ,  Ind igenous  
ch i ld ren  and  the i r  r igh t s  under  the  Convent ion ,  
Genera l  Comment  No.  11,  UN Doc.  
CRC/C/GC/11 (30  January  2009) ,  para .  82;  
Committee  on the  El iminat ion of  Racia l  
Discr iminat ion,  Conc lud ing  obse rva t ions  o f  the  
Commit t e e  on  the  E l iminat ion  o f  Rac ia l  
Dis c r iminat ion :  Guatemala ,  UN Doc.  
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CERD/C/GTM/CO/12-13 (19  May 2010) ,  para .  
11;  Committee  on the  El iminat ion of  Racia l  
Discr iminat ion,  Conc lud ing  obse rva t ions  o f  the  
Commit t e e  on  the  E l iminat ion  o f  Rac ia l  
Dis c r iminat ion :  Japan ,  UN Doc.  
CERD/C/JPN/CO/3-6  (6  Apri l  2010) ,  para .  20;  
Committee  on the  El iminat ion of  Racia l  
Discr iminat ion,  Conc lud ing  obse rva t ions  o f  the  
Commit t e e  on  the  E l iminat ion  o f  Rac ia l  
Dis c r iminat ion :  Cameroon ,  UN Doc.  
CERD/C/CMR/CO/15-18 (30  March 2010) ,  para .  
15;  Committee  on the  El iminat ion of  Racia l  
Discr iminat ion (Chairperson) ,  Let ter  to  Lao 
People ’s  Democrat ic  Republ ic ,  12  March 2010 
(Ear ly  warning and urgent  act ion procedure)  a t  1 ;  
Committee  on the  El iminat ion of  Racia l  
Discr iminat ion,  Conc lud ing  obse rva t ions  o f  the  
Commit t e e  on  the  E l iminat ion  o f  Rac ia l  
Dis c r iminat ion :  Peru ,  UN Doc.  
CERD/C/PER/CO/14-17 (3  September  2009) ,  
para .  11;  Committee  on the  El iminat ion of  Racia l  
Discr iminat ion,  Conc lud ing  obse rva t ions  o f  the  
Commit t e e  on  the  E l iminat ion  o f  Rac ia l  
Dis c r iminat ion :  Sur iname ,  UN Doc.  
CERD/C/SUR/CO/12 (13  March 2009) ,  para .  17;  
Committee  on Economic,  Socia l  and Cultura l  
Rights ,  Conc lud ing  obse rva t ions  o f  the  Commit t e e  on  
Economic ,  Soc ia l  and  Cul tura l  Righ t s :  Braz i l ,  UN 
Doc.  E/C.12/BRA/CO/2 (12  June 2009) ,  para .  9 ;  
Committee  on Economic,  Socia l  and Cultura l  
Rights ,  Conc lud ing  obse rva t ions  o f  the  Commit t e e  on  
Economic ,  Soc ia l  and  Cul tura l  Righ t s :  Nicaragua ,  UN 
Doc.  E/C.12/NIC/CO/4 (28  November  2008) ,  
para .  35;  and Committee  on the  El iminat ion of  
Al l  Forms of  Discr iminat ion against  Women,  
Conc lud ing  obse rva t ions  o f  the  Commit t e e  on  the  
E l iminat ion  o f  Dis c r iminat ion  aga ins t  W omen:  
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Aust ra l ia ,  UN Doc.  CEDAW/C/AUS/CO/7 (30  
July  2010)  (advance  unedi ted  edi t ion) ,  para .  12.  

 
62 Paul  Jof fe ,  “Canada’s  Opposi t ion to  the  UN 

Dec lara t ion :  Legi t imate  Concerns  or  Ideologica l  
Bias?”  in  Jackie  Hart ley ,  Paul  Jof fe  & Jenni fer  
Pres ton (eds . ) ,  Real i z ing  the  UN Dec lara t ion  on  the  
Righ t s  o f  Ind igenous  Peop le s :  Tr iumph,  Hope ,  and  
Ac t ion  (Saskatoon:  Purich  Publ ishing,  2010)  70  a t  
87-89.  

 
63 Genera l  Assembly,  Si tuat ion  o f  human r igh t s  and  

fundamenta l  f r e edoms  o f  ind igenous  peop le :  Note  by  
the  Sec re tary -Genera l ,  Inter im report  o f  the  Specia l  
Rapporteur  on the  s i tuat ion of  human r ights  and 
fundamenta l  f reedoms of  indigenous  people ,  UN 
Doc.  A/65/264 (9  August  2010) ,  para .  85  
(Conclus ions) .  In  the  same paragraph,  Anaya 
concludes :  “The s igni f icance  of  the  Declarat ion is  
not  to  be  d iminished by  asser t ions  of  i t s  technica l  
s ta tus  as  a  resolut ion that  in  i t se l f  has  a  non-
legal ly  b inding character .”  

 
64 Ib id . ,  para .  87  (Conclus ions) .  [emphasis  added]  
 
65 See ,  e .g .  In te rnat iona l  Covenant  on  Civ i l  and  Po l i t i ca l  

Righ t s ,  a r t ic le  27:   
 

In  those  States  in  which e thnic ,  re l ig ious  
or  l inguis t ic  minori t ies  exis t ,  persons  
be longing to  such minori t ies  shal l  not  
be  denied the  r ight ,  in  community  with  
the  other  members  of  the ir  group,  to  
enjoy their  own cul ture  . . .  

 
Indigenous  peoples  may in  d iverse  s i tuat ions  be  

minori ty  in  number,  as  compared to  non-
Indigenous  populat ions  in  the  par t icular  Sta tes  in  
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which they l ive .   However ,  Indigenous  peoples  are  
not  s imply  minori t ies .   Indigenous  peoples  have  
the  legal  s ta tus  of  "peoples"  and have the  r ight  of  
se l f -determinat ion under  in ternat ional  law.  

 
See  a lso  Asbjørn Eide,  “Cultura l  Rights  and 

Minori t ies :  Essay in  Honour  of  Er ica -Irene  Daes”  
in  Gudmundur  Alfredsson & Maria  Stavropoulou,  
eds . ,  Jus t i c e  Pending :  Ind igenous  Peop le s  and  Other  
Good  Cause s ,  Essays  in  Honour  of  Er ica -Irene  A.  
Daes  (The Hague:  Kluwer  Law Internat ional ,  
2002)  83,  a t  87:  

 
As  so  of ten  is  the  case  within  the  
internat ional  normative  sys tem of  
human r ights ,  there  are  c lose  l inks  
between the  cul tura l  r ights  conta ined 
in  Art ic le  27  of  the  UDHR and the  
corresponding Art ic le  15  of  the  
CESCR with  other  r ights  conta ined in  
the  Internat ional  Bi l l  o f  Human 
Rights .  Most  obvious  are  the  l inks  to  
the  r ight  to  educat ion,  which can be  
seen as  a  cul tura l  r ight  in  i t se l f ;  the  
r ight  to  f reedom of  express ion and 
information,  which inc lude a  r ight  a lso  
to  cul tura l  express ion;  the  f reedom of  
re l ig ion,  s ince  re l ig ions  and cul tures  
are  c lose ly  interre la ted;  as  wel l  as  
f reedoms of  assembly  and of  
associa t ion with  others  or  depend for  
the ir  meaning on interact ion with  
others .  

 
One of  the  cul tura l  r ights  ment ioned,  
namely  the  r ight  to  benef i t  f rom the  
protect ion of  the  moral  and mater ia l  
in teres ts  resul t ing  f rom any sc ient i f ic ,  
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l i terary  or  ar t i s t ic  product ion of  which 
the  benef ic iary  i s  the  author ,  i s  c lose ly  
re la ted  to  the  r ight  of  property .  That  
r ight  … is  conta ined in  Art ic le  17  of  
the  UDHR. [emphasis  added]  

 
66 Human Rights  Counci l ,  Repor t  o f  the  independent  

exper t  in  the  f i e ld  o f  cu l tura l  r igh t s ,  Ms .  Far ida  
Shaheed ,  submit t ed  pursuant  to  r e so lu t ion  10/23  o f  
the  Human Right s  Counc i l ,  UN Doc.  A /HRC 
/14/36 (22  March 2010) ,  para .  10.  

 
67 Ib id . ,  para .  9 .  [emphasis  added]  As fur ther  

e laborated in  Human Rights  Counci l ,  Repor t  o f  the  
independent  exper t  in  the  f i e ld  o f  cu l tura l  r igh t s ,  
Far ida  Shaheed ,  UN Doc.  A/HRC/17/38 (21  
March 2011) ,  para .  78  (Conclus ions) :  

  
The r ight  of  access  to  and 
enjoyment  of  cul tura l  her i tage  
forms part  o f  in ternat ional  human 
r ights  law,  f inding i t s  lega l  bas is ,  in  
par t icular ,  in  the  r ight  to  take  par t  
in  cul tura l  l i fe  . . .  and the  r ight  of  
indigenous  peoples  to  se l f -
determinat ion and to  mainta in,  
contro l ,  protect  and develop 
cul tura l  her i tage.  

 
68 UNDRIP,  especia l ly  ar ts .  38  ( leg is la t ive  and other  

measures) ,  40  (e f fec t ive  remedies)  and 42  ( fu l l  
appl icat ion and fo l low-up) .   See  a lso  Committee  
on Economic,  Socia l  and Cultura l  Rights ,  Genera l  
Comment  No.  17,  The  r igh t  o f  eve ryone  to  bene f i t  
f rom the  p ro t e c t ion  o f  the  mora l  and  mate r ia l  in t e r e s t s  
r e su l t ing  f rom any  s c i en t i f i c ,  l i t e rary  o r  a r t i s t i c  
p roduc t ion  o f  which  he  i s  the  au thor  (a r t i c l e  15 ,  
paragraph  1  ( c ) ,  o f  the  Covenant ) ,  UN Doc.  
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E/C.12/GC/17 (12  January  2006) ,  para .  28:  “The 
r ight  of  everyone to  benef i t  f rom the  protect ion of  
the  moral  and mater ia l  benef i t s  resul t ing  f rom any 
sc ient i f ic ,  l i terary  or  ar t i s t ic  product ion of  which 
he  or  she  i s  the  author ,  l ike  a l l  human r ights ,  
imposes  three  types  or  leve ls  o f  obl igat ions  on 
States  par t ies :  the  obl igat ions  to  respect ,  protect  
and fu l f i l .”  

 
Soc ia l  and  Economic  Right s  Ac t ion  Centre  and  the  Cent re  

f o r  Economic  and  Soc ia l  Righ t s  v  Niger ia ,  Afr ican 
Commiss ion on Human and Peoples ’  Rights ,  
Comm. No.  155/96,  15 t h  Act iv i ty  Report  2001-02,  
31  a t  para .  44:  

 
Internat ional ly  accepted ideas  of  the  
var ious  obl igat ions  engendered by  
human r ights  indicate  that  a l l  r ights -
both  c iv i l  and pol i t ica l  r ights  and 
socia l  and economic-generate  a t  leas t  
four  leve ls  o f  dut ies  for  a  Sta te  that  
undertakes  to  adhere  to  a  r ights  
reg ime,  namely  the  duty  to  r e spec t ,  
p ro t e c t ,  p romote ,  and  fu l f i l  the se  r igh t s .  
These  obl igat ions  universa l ly  apply  to  
a l l  r ights  . . .  [emphasis  added]  

 
69 In  regard  to  Indigenous  cul tura l  r ights  and re la ted  

obl igat ions,  see  UNDRIP,  preambular  paras .  2 -4 ,  
7 ,  9 ,  11  and  ar ts .  3 ,  4 ,  8 ,  9 ,  11-16,  25,  31-34,  36,  
37,  38,  40  and 41.   See  a lso  Genera l  Assembly,  
Second  In te rnat iona l  Decade  o f  the  W or ld ’ s  
Ind igenous  Peop le :  Note  by  the  Sec re tary -Genera l ,  
Report  o f  the  Specia l  Rapporteur  on the  s i tuat ion 
of  human r ights  and fundamenta l  f reedoms of  
indigenous  people ,  James Anaya,  in  accordance  
with  paragraph 1  of  Genera l  Assembly  resolut ion 
63/161,  UN Doc.  A/64/338 (4  September  2009) ,  
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para .  45:  “…the Declarat ion af f i rms r ights  of  a  
col lec t ive  character  in  re la t ion to  . . .  cu l tura l  
in tegr i ty”.   

 
Human Rights  Counci l ,  Repor t  o f  the  Spec ia l  

Rappor t eur  on  the  s i tua t ion  o f  human r igh t s  and  
fundamenta l  f r e edoms  o f  ind igenous  peop le ,  S .  James  
Anaya,  UN Doc.  A/HRC/9/9 (11  August  2008) ,  
para .  22:  “The [Human Rights ]  Committee ’s  
genera l  comment  No.  23  (1994)  on ar t ic le  27  of  
ICCPR advances  a  broad interpreta t ion of  the  
internat ional  norm of  cul tura l  in tegr i ty  in  the  
context  of  indigenous  peoples ,  unders tanding that  
norm to  encompass  a l l  aspects  o f  indigenous  
cul ture  inc luding r ights  to  lands  and resources .”  

 
70 Permanent  Forum on Indigenous  Issues ,  

In fo rmat ion  Note  by  the  W or ld  In te l l e c tua l  Proper ty  
Organiza t ion  (W IPO) ,  Ninth  Sess ion of  the  
Permanent  Forum on Indigenous  Issues  
(UNPFII) ,  New York,  Apri l  19  to  30,  2010,  para .  
2  (new negot ia t ing  mandate) .  [emphasis  added]  

 
71 Permanent  Forum on Indigenous  Issues ,  Repor t  on  

the  t en th  s e s s ion ,  (16  -  27  May 2011) ,  Economic  and 
Socia l  Counci l ,  Off ic ia l  Records ,  Supplement  No.  
23,  United  Nat ions,  New York,  E/2011/43,  
E/C.19/2011/14,  para .  39.  [emphasis  added]  

 
72 Off ice  of  the  High Commiss ioner  for  Human 

Rights ,  “Internat ional  Human Rights  Law”,  
avai lab le  a t :  
h t tp ://www.ohchr.org/EN/Profess ionalInteres t/
Pages/Internat ionalLaw.aspx:  

 
Internat ional  human r ights  law lays  
down obl igat ions  which States  are  
bound to  respect .  By becoming part ies  
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to  in ternat ional  t reat ies ,  S ta tes  assume 
obl igat ions  and dut ies  under  
in ternat ional  law to  respect ,  to  protect  
and to  fu l f i l  human r ights .  The 
obl igat ion to  respect  means  that  Sta tes  
must  re f ra in  f rom inter fer ing  with  or  
curta i l ing  the  enjoyment  of  human 
r ights .  The obl igat ion to  protect  
requires  Sta tes  to  protect  indiv iduals  
and groups  against  human r ights  
abuses .  The obl igat ion to  fu l f i l  means  
that  Sta tes  must  take  pos i t ive  act ion to  
fac i l i ta te  the  enjoyment  of  bas ic  
human r ights .  

 

Human Rights  Counci l ,  Repor t  o f  the  independent  
exper t  in  the  f i e ld  o f  cu l tura l  r igh t s ,  Ms .  Far ida  
Shaheed ,  submit t ed  pursuant  to  r e so lu t ion  10/23  o f  
the  Human Right s  Counc i l ,  UN Doc.   A 
/HRC/14/36 (22  March 2010),  para .  30:  

 
I t  i s  the  responsib i l i ty  of  Sta tes  . . .  to  
create  an environment  favourable  to  
cul tura l  d ivers i ty  and the  enjoyment  of  
cul tura l  r ights ,  by  meet ing  their  
obl igat ions  to  respect ,  protect  and 
fu l f i l  those  r ights .  This  enta i l s  taking  a  
wide  range of  pos i t ive  measures ,  
inc luding f inancia l  measures .  

 
Afr ican Commiss ion on Human and Peoples ’  Rights ,  

The  Soc ia l  and  Economic  Right s  Ac t ion  Centre  and  the  
Cent re  f o r  Economic  and  Soc ia l  Righ t s  v  Niger ia ,  
Comm. No.  155/96,  15 t h  Act iv i ty  Report  2001-02,  
31  [“Ogoni  Case”]  a t  para .  44:  

 
Internat ional ly  accepted ideas  of  the  
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var ious  obl igat ions  engendered by  
human r ights  indicate  that  a l l  r ights -
both  c iv i l  and pol i t ica l  r ights  and 
socia l  and economic-generate  a t  leas t  
four  leve ls  o f  dut ies  for  a  Sta te  that  
undertakes  to  adhere  to  a  r ights  
reg ime,  namely  the  duty  to  respect ,  
protect ,  promote,  and fu l f i l  these  
r ights .  These  obl igat ions  universa l ly  
apply  to  a l l  r ights  and enta i l  a  
combinat ion of  negat ive  and posi t ive  
dut ies .  [emphasis  added]  

 
73 Convent ion  on  Bio log i ca l  Dive r s i ty ,  concluded at  Rio  

de  Janeiro  5  June 1992,  entered into  force  29  
December  1993.  

 
74 Ib id . ,  a r t ic le  1 .  
 
75 Ib id . ,  a r t ic le  3 .  
 
76 In  regard  to  fa i r  and equi table  benef i t  shar ing  

ar is ing  f rom the  use  of  genet ic  resources ,  ar t ic le  
5(2)  o f  the  Protocol  only  provides  for  benef i t  
shar ing  in  regard  to  “es tabl ished” r ights  of  
Indigenous  and local  communit ies :  

 
Each Party  shal l  take  leg is la t ive ,  
adminis t ra t ive  or  pol icy  measures ,  as  
appropr ia te ,  with  the  a im of  ensur ing  
that  benef i t s  ar is ing  f rom the  
ut i l izat ion of  genet ic  resources  that  
are  he ld  by  indigenous  and local  
communit ies ,  in  accordance  with  
domest ic  leg is la t ion regarding  the  
es tabl ished r ights  of  these  indigenous  
and local  communit ies  over  these  
genet ic  resources ,  are  shared in  a  fa i r  



Fourth  World   Journal  Vol  10  Num 2 ,  2011       ≈   139  

                                                        

and equi table  way with  the  
communit ies  concerned,  based on 
mutual ly  agreed terms.  

 
S imilar ly ,  ar t ic le  6(2)  o f  the  Pro toco l  re fers  so le ly  to  

s i tuat ions  where  Indigenous  peoples  and local  
communit ies  have  the  “es tabl ished” r ight  to  grant  
acce s s  to  genet ic  resources :  

 
In  accordance  with  domest ic  law,  each 
Party  shal l  take  measures ,  as  
appropr ia te ,  with  the  a im of  ensur ing  
that  the  pr ior  in formed consent  or  
approval  and involvement  of  
indigenous  and local  communit ies  i s  
obta ined for  access  to  genet ic  
resources  where  they have the  
es tabl ished r ight  to  grant  access  to  
such resources .  

 
77 Ib id . ,  paras .  65-94.  See  a lso  World  Inte l lec tual  

Property  Organizat ion,  "Customary Law and 
Inte l lec tual  Property" ,  
h t tp ://www.wipo. int/tk/en/consul ta t ions/custo
mary_law/index.html:  

 
Customary laws are  centra l  to  the  very  
ident i ty  of  many indigenous,  loca l  and 
other  t radi t ional  communit ies .  . . .  
customary law can re la te  to  use  of  and 
access  to  natura l  resources ,  r ights  and 
obl igat ions  re la t ing  to  land,  
inher i tance  and property ,  conduct  of  
sp ir i tua l  l i fe ,  maintenance  of  cul tura l  
her i tage  and knowledge sys tems,  and 
many other  matters .  

 
Mainta ining  customary laws can be  
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c rucia l  for  the  cont inuing v i ta l i ty  of  
the  inte l lec tual ,  cu l tura l  and spir i tua l  
l i fe  and her i tage  of  many communit ies .  
For  ins tance,  customary laws can 
def ine  how tradi t ional  cul tura l  
her i tage  i s  shared and developed,  and 
how TK systems are  appropr ia te ly  
susta ined and managed within  a  
community .  

 
78 See  Committee  on the  El iminat ion of  Racia l  

Discr iminat ion,  Conc lud ing  obse rva t ions  o f  the  
Commit t e e  on  the  E l iminat ion  o f  Rac ia l  
Dis c r iminat ion :  Guyana ,  UN Doc.  
CERD/C/GUY/CO/14 (4  Apri l  2006) ,  para .  15,  
where  in  regard  to  Guyana’s  leg is la t ion 
dis t inguishing  “t i t led” and “unt i t led” lands,  the  
Committee  “urges  the  State  par ty  to  remove the  
d iscr iminatory  d is t inct ion between t i t led  and 
unt i t led  communit ies  f rom the  2006 Amerindian 
Act  and f rom any other  leg is la t ion.”  [emphasis  
added]  

 
79 Permanent  Forum on Indigenous  Issues ,  Repor t  on  

the  t en th  s e s s ion  (16  –  27  May 2011) ,  Economic  and 
Socia l  Counci l ,  Off ic ia l  Records ,  Supplement  No.  
23,  United  Nat ions,  New York,  E/2011/43-
E/C.19/2011/14,  para .  27:  

 
Consis tent  with  the  object ive  of  “ fa i r  
and equi table”  benef i t  shar ing  in  the  
Convent ion and Protocol ,  a l l  r ights  
based on customary use  must  be  
sa feguarded and not  only  “es tabl ished” 
r ights .  The Committee  on the  
El iminat ion of  Racia l  Discr iminat ion 
has  concluded that  such k inds  of  
d is t inct ions  would  be  d iscr iminatory .  
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80 In  Canada,  see  for  example  Rio  Tin to  A lcan  Inc .  v .  

Carr i e r  Sekani  Tr iba l  Counc i l ,  2010 SCC 43,  where  
the  Supreme Court  o f  Canada made the  
d is t inct ion between “es tabl ished” r ights  and 
“unproven” r ights .  The Court  indicated a t  para .  
41that ,  in  the  face  of  proposed government  act ion,  
both  types  of  “exis t ing” r ights  require  pr ior  
consul ta t ion to  protect  such r ights  f rom harm:  

 
The c la im or  r ight  must  be  one 
which actual ly  exis ts  and s tands  to  
be  a f fec ted  by  the  proposed 
government  act ion.  This  f lows f rom 
the  fact  that  the  purpose  of  
consul ta t ion is  to  pro te c t  unproven  o r  
e s tab l i shed  r igh t s  f rom i r r eve r s ib l e  
harm  as  the  se t t lement  negot ia t ions  
proceed . . .  [emphasis  added]  

 
81 Art ic les  5(2)  and 6(2)  o f  the  Pro toco l  run counter  

to  ar t ic le  10(c)  o f  the  Convent ion  on  Bio log i ca l  
Dive r s i ty  that  requires  Sta tes ,  as  far  as  poss ib le ,  to  
protect  and encourage  customary use  of  genet ic  
resources  “ in  accordance  with  t radi t ional  cul tura l  
pract ices” .   Art ic le  10(c)  does  not  inc lude any 
re ference  to  nat ional  leg is la t ion or  domest ic  law.  
Nor  i s  there  any re ference  to  “es tabl ished” r ights  
in  the  Convent ion .  

 
82 Grand Counci l  o f  the  Crees  (Eeyou Is tchee)  e t  a l . ,  

“Nagoya Protocol  on Access  and Benef i t  Shar ing:  
Substant ive  and Procedural  In just ices  re la t ing  to  
Indigenous  Peoples ’  Human Rights" ,  supra  note  
12,  paras .  68-75.  

 
Canada knew from i ts  h ighest  court  that  an  

"es tabl ished"  r ights  approach was  "not  honourable" ,  
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but  ins is ted  on such an approach in  the  Pro toco l .   See  
Haida  Nat ion  v .  Bri t i sh  Co lumbia  (Mini s t e r  o f  Fore s t s ) ,  
[2004]  3  S .C.R.  511,  para .  27:  

 

The Crown,  act ing  honourably ,  cannot  
caval ier ly  run roughshod over  
Aborig inal  in teres ts  . . .  I t  must  r e spec t  
the se  po ten t ia l ,  bu t  ye t  unproven ,  
in t e r e s t s .  . . .  To uni la tera l ly  exploi t  a  
c la imed resource  dur ing  the  process  of  
proving and resolv ing  the  Aborig inal  
c la im to  that  resource,  may be  to  
depr ive  the  Aborig inal  c la imants  of  
some or  a l l  o f  the  benef i t  o f  the  
resource.  That  i s  not  honourable .  
[emphasis  added]  

 
83 Most  Firs t  Nat ions  in  Canada do not  have  such 

"completed"  agreements .   For  an analys is  o f  
Canada 's  draf t  pos i t ion,  see  Grand Counci l  o f  the  
Crees  (Eeyou Is tchee)  e t  a l . ,  "Nagoya  Pro toco l :  
Comments  on Canada 's  Poss ib le  S ignature  and 
Draf t  Domest ic  Pol icy" ,  Joint  Submiss ion to  the  
government  of  Canada (October  2011) ,  paras .  50-
68.  

 
84 Ib id . ,  para .  15.  
 
85 Ib id . ,  para .  154.  
 
86 Grand Counci l  o f  the  Crees  (Eeyou Is tchee)  e t  a l . ,  

“Nagoya Protocol  on Access  and Benef i t  Shar ing:  
Substant ive  and Procedural  In just ices  re la t ing  to  
Indigenous  Peoples ’  Human Rights" ,  supra  note  
12,  paras .  22-26,  108,  172-173,  189(b) ,  202-203 
and 213.  
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87 Ib id . ,  paras .  26-31.  
 
88 Ib id .  paras .  37-56.  
 
89 Ib id . ,  paras .  112-120.  
 
90 Ib id . ,  paras .  126-136.  
 
91 Ib id . ,  paras .  149-153 and 155-171.  
 
92 Ib id . ,  paras .  5 ,  39,  166,  186,  199,  205-206,  210 and 

228(x) .  
 
93 Ib id . ,  paras .  78-79  and 99.  
 
94 Ib id . ,  paras .  99-103,  174-183 and 208-210.  See  a lso  

Joseph Henry  Vogel ,  "Epi logue:  Archi tecture  by  
committee  and the  conceptual  in tegr i ty  of  the  
Nagoya Protocol"  in  Manuel  Ruiz  and Ronnie  
Vernooy,  eds . ,  The  Cus tod ians  o f  B iod ive r s i ty :  
Shar ing  Acce s s  and  Bene f i t s  to  Gene t i c  Resource s  
(New York:  Earthscan,  2012)  181 a t  181,  
ht tp ://idl -bnc. idrc .ca/ dspace/ 
b i ts t ream/10625/47481/1/IDL-47481.pdf :  

 
Delegat ions  in  n ine  working  groups  
labored for  years  to  draf t  a  protocol  
for  the  Tenth Conference  of  the  Part ies  
(COP 10)  which was  held  in  Nagoya,  
Japan,  18–29 October  2010.  
Unfortunate ly ,  the  experts  in  the  
de legat ions  d id  not  const i tute  an 
independent  author i ty  immune to  
pol i t ica l  pressure  . . .  Whatever  
conceptual  in tegr i ty  may have exis ted  
was  expunged as  the  bracketed text  
began to  lose  the  brackets .  Al though 
pol icymaking by  consensus  seems 
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democrat ic ,  i t  i s  anything  but .  
Coherence  i s  e f fec t ive ly  denied 
everyone .  [emphasis  added]  

 
95 The internat ional  norm of  " fu l l  and e f fec t ive  

par t ic ipat ion"  i s  increas ingly  used in  internat ional  
processes  and forums.   However ,  in  most  
ins tances ,  greater  e f for ts  are  required to  achieve  
th is  s tandard in  pract ice .  The specia l  

Rules  of  Procedure  adopted by  the  IGC at  i t s  f i r s t  
sess ion in  Apri l  2001 are  not  suf f ic ient  to  a t ta in  
th is  s tandard.  

 
96 Genera l  Assembly,  UN GAOR, 61st  Sess ,  107th  

p len.  mtg. ,  UN Doc.  A/61/PV.107 (2007)  a t  10  
(Mr.  Chávez (Peru) ,  or ig inal  in  Spanish) :  “ . . .  in  
1995,  the  draf t  was  submit ted  for  considerat ion to  
a  working  group of  the  Commiss ion . . . .  [F]or  the  
f i rs t  t ime in  the  h is tory  of  the  United  Nat ions,  
representat ives  of  indigenous  peoples ,  who would  
enjoy the  r ights  c i ted  in  the  Declarat ion,  act ive ly  
par t ic ipated in  such a  working  group,  lending 
unquest ionable  leg i t imacy to  the  document.”  

 
97 According to  the  UN Genera l  Assembly,  terms 

such as  “not ing” are  per  s e  “neutra l  terms that  
const i tute  nei ther  approval  nor  d isapproval :  see  
Annex to  Genera l  Assembly  Decis ion 55/488 of  7  
September  2001.   S imply  “not ing” UNDRIP fa l l s  
far  short  o f  the  pos i t ive  obl igat ions  of  Sta tes  in  
ar t ic le  38  and 42 of  the  UN Dec lara t ion :  

 
S ta tes  in  consul ta t ion and cooperat ion 
with  indigenous  peoples ,  shal l  take  the  
appropr ia te  measures ,  inc luding 
leg is la t ive  measures ,  to  achieve  the  
ends  of  th is  Declarat ion.  (ar t .  38)  
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. . .  S ta tes  shal l  promote  respect  for  and 
fu l l  appl icat ion of  the  provis ions  of  
th is  Declarat ion and fo l low up the  
e f fec t iveness  of  th is  Declarat ion.  (ar t .  
42)  

  
98 In  internat ional  law and pract ice ,  the  term most  

widely  used is  "Indigenous  peoples" .   The 
progress ive  development  of  in ternat ional  law is  an  
accepted internat ional  pr incip le .   To deny i t  when 
i t  re la tes  to  Indigenous  peoples  would  be  
d iscr iminatory.   No State  mainta ined object ion to  
use  of  th is  term in  UNDRIP,  which is  now a  
consensus  internat ional  human r ights  ins trument.   

 
99 See ,  e .g . ,  Chidi  Oguamanam, In te l l e c tua l  Proper ty  in  

Globa l  Governance :  A  Deve lopment  Ques t ion ,  supra  
note  45  a t  212:  "In  . . .  [ the  Convent ion on 
Biologica l  Divers i ty] ,  the  loose  language of  i t s  
text ,  and that  o f  the  recent  Nagoya Protocol  on 
ABS,  cas t  ser ious  doubts  on how ser ious ly  s ta tes  
may take  their  obl igat ions  under  them."  

 
100 The genera l  ru les  of  procedure  adopted for  WIPO 

bodies ,  namely  the  WIPO Genera l  Rules  of  
Procedure  (publ icat ion No.  399 Rev.3) ,  apply  to  
the  IGC, subject  to  any specia l  ru les  of  procedure  
that  the  Intergovernmenta l  Committee  may wish 
to  adopt .   See  WIPO Genera l  Assembly,  Matters  
Concerning In te l l e c tua l  Proper ty  and  Gene t i c  
Resource s ,  Tradi t iona l  Knowledge  and  Fo lk lo re ,  
Document  prepared by  the  Secretar ia t ,  Geneva,  
Doc.  WO/GA/26/6 (25  August  2000) ,  para .  18.  

 
101 Assembl ies  of  Member  States  of  WIPO, "Matters  

Concerning the  Intergovernmenta l  Committee  on 
Inte l lec tual  Property  and Genet ic  Resources ,  
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Tradi t ional  Knowledge and Folk lore ,  Agenda 
I tem 31,  DECISION",  supra  note  1 .  
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W e  a r e  n o t  d i v i d e d  b u t  O N E  
 

By Susan “Lightening Hand” Perna 

 

Last  n ight  the  Great  Spir i t  came to  me  in  a  v i s ion  
to  prepare  me  to  wr i t e  th i s  ar t i c l e .  These  were  the  
power fu l  words  o f  wisdom that  the  Great  Spir i t  
imparted  to  me:  “We are  not  d iv ided  but  ONE!”  
meaning  we  are  not  s eparate ,  but  we  are  a l l  connec ted  
to  each  o ther  through  the  Creator .”   

Right  a f t e r  that  another  power fu l  message  f rom the  
Great  Spir i t  thundered  in  my ear :  “A good  l eader  
cannot  l ead  the  peop le  un le s s  he  becomes  one  wi th  
them.”  meaning  one  cannot  l ead  unt i l  he  unders tands  
the  peop le ’ s  hear t s -becomes  one  wi th  them.”  

 

I  have heard the cr ies  of  my Native  people.  
The s i lence has  been broken and my heart  weighs 
heavy with gr ie f ,  Oh Great  One hear  my prayer:   

“Oh Great  Spir i t  whose voice  I  hear  I  the  
wind and the ra in and thunder,  hear  my cry  and 
the cry  of  my people.  Oh Great  Spir i t ,  help  us  to  
hear  as  you speak.  Help us  once more to  face  the 
East ,  proclaiming thy warmth,  the West ,  and fee l  
sof t  wind on face  and through hair .  Oh Great  
Spir i t ,  speak to  my people  to  the north,  to  the 
south,  on the mountains,  in  the val leys,  le t  them 
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hear  thy voice  and fol low. Oh Great  Spir i t ,  there  
be  many tr ibe  less ,  without  a  Chief ,  wandering in  
the wilderness  a lone.  We ask you,  Oh Great  Spir i t ,  
to  band us  together  and give  us  a  Chief  to  guide,  
direct ,  teach our  people.  I  seek a  place where  the 
e lders  can speak without  fear  and the chi ldren can 
l is ten without  shame,  a  p lace where  the holy  men 
and holy  women can pray and give  b less ings,  a  
p lace where  the warr iors  can have purpose again,  
show me the way out  of  the  land of  b i t ter  water  
and into the land of  sweet  grass  and sage so I  may 
point  the  way to  others .”  Hoka heyshni.  Writ ten 
by Great  Spir i t  leader  “Fire  Eagle”-  Harold Parker   

Today there  is  too much arguing that  goes  on 
between the ful l  b loods and mixed blood Indians.  
There  are  many of  the  ful l  b loods who have taken 
i t  on themselves  to  cal l  Natives  with mixed 
ancestry  outs iders ,  wanna-be’s ,  and hal f  breeds 
just  to  name a  few. They harbor  resentment  over  
such tr iv ia l  i ssues  and deny mixed bloods or  as  I  
ca l l  them “the true hearts”  and the “shadow 
chi ldren” the r ights  to  the teachings of  the  e lders  
and the cul tural  ceremonies.  Intolerance grows 
l ike  cancer  and tend to  choke away at  the  
goodness  of  man.  I t  was not  the hope of  the  
ancestors  to  have these  pre judices  of  mixed blood 
versus  ful l  b lood to  l inger  on.  One can see  this  
through many of  the  quotat ions f rom Chief  Seatt le  
to  Chief  Si t t ing Bul l .  Those powerful  and wise  
leaders  saw a day when people  f rom al l  Nations 
would be together  as  one and heal  Mother  Earth 
and each other-  Adrian Case.   

Though the ful l  b loods have le f t  the  “true 
hearts”  and “shadow chi ldren” to  their  own 
devices,  one quest ion remains:  who is  going to  
teach the future  generat ions the way of  the  Red 
Road? In the not  so  dis tant  past  Native  Americans 
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were  small  bands of  people  who were s trangers  in  
a  s trange land.  Occasional ly  one band would meet  
another  and they would come together  for  the 
good of  a l l  and their  chi ldren.  They would repeat  
this  process  and in  t ime they came to  be  known as  
Native  Americans,  today.  We are  a  people  of  
many cultures  and many of  us  mixed with Native  
b lood.  And i f  a l l  of  us  seek the Red Road to  the 
one God who is  colorbl ind and is  himsel f  the  color  
of  water  then does that  not  mean we are  a l l  h is  
chi ldren? All  we seek is  guidance from those who 
know the way,  those who have fathered us.  We 
only  want  to  be  t reated as  family,  yet  some of  the  
ful l  b loods have turned their  backs on us  and have 
told  those that  would guide us  to  be  s i lent  -Raven 
One Heart -  R.B.  

However  what  they didn’t  count  on is  that  we 
each have a  piece  of  the  puzzle  and together  we 
have the whole  picture.  A new generat ion has  been 
born,  those that  can truly  see  what  the creator  
intended for  a l l .  Let  us  a l l  look beyond the color  
and see  the heart  of  the  new people,  for  a l l  that  
has  been done is  in  the past  and cannot  be  undone,  
but  we today can work to  repair  and heal  and 
become one people  as  we were meant  to  be  by 
passing on the wisdom of  our  ancestors  to  one 
another  and treat ing each other  with brother ly  
love.  “We need  to  put  our  pas t  pre judice s  as ide  and  
make  a  way fo r  the  new generat ion ,”  so said  Dennis  
Binns.  

Since the ful l  b loods have le f t  us  the “true 
hearts”  and the “shadow chi ldren” in  the parched 
barren desert  to  l ive  as  Nomads wandering around 
with no c lear  sense of  direct ion,  I t  i s  up to  each 
one of  us  to  f ind new teachers  who wil l  guide us  
back to  the land where  the l iv ing waters  f low 
freely;  where  a l l  are  welcome to  dr ink of  the  
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sp ir i tual  waters  of  our  ancestors  words of  wisdom 
that  wil l  quench our  thirs t  and sat is fy  our  bel l ies .  
In  the ancient  of  days af ter  the  Nomad tr ibes  spent  
days on end wandering in  the wilderness  by a lone 
with no leader  they would eventual ly  band 
together  and chose a  new leader.  And in  t ime the 
Nomads would outnumber those who cast  them 
out.  This  is  symbolic  of  what  is  happening 
between the ful l  b loods and the mixed bloods 
today.  The so cal led “wanna be 's  c l ing more dear ly  
to  the value system of  car ing for  one another  and 
express ing brother ly  love more so than the ful l  
b loods.  This  goes  to  show that  some of  the  ful l  
b loods did not  real ly  value the system of  the so-
cal led “tr ibes” in  the f i rs t  p lace!  I f  they did then 
they never  would have re jected their  own people  
in  the f i rs t  p lace.        

We the people  must  come together,  ( the  
communit ies ,  and society)  to  unite  as  a  whole  to  
heal  the  ones who were forsaken so that  future  
generat ions wil l  not  be  le f t  in  the darkness  and 
s tart  fo l lowing the path of  our  ancestors .   Wil l  you 
join us  on the Red Road of  heal ing?  Would you be 
wil l ing to  cal l  those who are  di f ferent  than you 
s is ters  and brothers?  The Creator  and our  
ancestors  have given us  a  v is ion of  g lobal  peace.  A 
warr ior  has  emerged within me;  I  have woke up,  
and this  warr ior  is  s tanding before  the world,  he  is  
s tanding for  respect ,  t rust  and to  be  heard.  A 
f ierce  s torm is  coming and few wil l  survive;  those 
who do wil l  be  taught  to  l ive  f rom the land as  we 
once did and love and accept  one another  without  
pre judice.  The di f ference between the Indians of  
the  new world is  that ,  they wil l  become one race,  
g iven only  one language.   

We need to  quit  thinking of  race  and start  
working for  the world  that  the  Great  Spir i t  desires  



Fourth  World   Journal  Vol  10  Num 2 ,  2011       ≈   151  

o f  us.  There  wil l  not  be  any more radical ly  dis t inct  
languages;  their  voices  wil l  become one;  as  a l l  
others  have disappeared;  the  new indigenous tr ibe  
wil l  emerge.  Let  us  get  back to  the old  ways.  Let  
us  move away from mater ia l is t ic  dreams and move 
c loser  to  car ing for  each other  l ike  our  ancestors  
did.  That  is  my desire .  Let  us  learn from our 
ancestors .  The key to  many things  can be found 
there.  Much can a lso be learned there.  Let  us  
remember and move forward to  create  a  world  that  
the  Great  Spir i t  wants  us  to  have.  Let  us  be  s trong 
caretakers  of  Mother  Earth and le t  us  a lso teach 
others .  

New nat ions wil l  s tand and use  their  voice’s  
to  be  heard as  we s ing our  songs of  peace,  p lay our  
drums,  and dance to  a  new beginning.  As the  new 
Americans  Indian  inhabi t s  th i s  nat ion ,  we  wi l l  never  
surrender .  “We wi l l  surv ive .  I  dream to  insp i re  and  I  
insp i re  to  dream,”  so  said  Gaylord Spir i t  Hawk 
Brooks.  

*  *  *  *  

 

Ever  s ince I  found out  about  my Native  
American ancestry  I  have been heavi ly  involved in  
walking the Red Red.”  I  pray and meditate  on a  
dai ly  basis  to  become c loser  to  my Creator.  The 
vis ion I  had for  the Fourth World Journal  came to  
me from Spir i t .      

A very prominent  and respected American 
Indian medicine woman told  me that  the  Creator  
to ld  her  that  I  was born a  medicine woman and 
that  wri t ing is  my medicine.  My teacher  the 
Medicine woman taught  me that  anyone could be a  
medicine woman or  man,  not  just  Native  people.  
Creator  b lesses  everyone with g i f ts  not  just  a  
certa in  race or  c lass  of  people.  The Creator 's  
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power is  not  restr ic ted e i ther .  I t  can be used 
however  i t  best  serves  a  purpose.       
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Abstract 
The paper  br ings  out  in  deta i l  an  analys is  on how 
the  western  centr ic  g lobal izat ion with  i t s  huge prof i t  
motives  has  resul ted  in  the  loss  of  cul ture  and 
ident i t ies  o f  indigenous  people  in  India .  The 
developmenta l  pol ic ies  that  the  government  of  India  
taken up af termath of  g lobal izat ion to  meet  i t s  
demands has  created a  b ig  d iv ide  between haves  and 
have-nots ,  the  la t ter  were  be ing  the  indigenous  
people .  The pecul iar i t ies  o f  indigenous  people  in  
their  socio-economic,  cul tura l  and pol i t ica l  l i fe  and 
how their  d is t inctness  has  been eroded in  the  wake 
of  g lobal izat ion have been met iculous ly  expla ined.  
  

Indigenous peoples  in  India  are  popular ly  
known as  t r ibes,  adivas i s  ( f i rs t  set t lers) ,  aborig inals  
and vanaja t i s  ( forest  dwel lers) .  They set t led in  
India  much before  the advent  of  Aryans and 
Dravidian invasions and are  considered to  be  the 
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or ig inal  inhabitants  of  the  Indian sub-continent  
(Sarkar  & Dasgupta,  2000).  Socia l  sc ient is ts  and 
anthropologis ts  have used various terms to  
descr ibe  these  people.  Some scholars  designated 
them as  ‘pr imit ives’  and some other  l ike  Gil l in  
and Gil l in  def ined them as  a  col lect iv i ty  of  local  
groups having a  common area,  who use  s imilar  
language and have a  common culture  (Upret i ,  
2007).   Indigenous people  of  India  der ived their  
or ig in  from six  main races  v iz .  Negri tos,  Proto 
Astra loids,  Mangoloids,  Mediterranians,  Western 
Branchycephals ,  and Nordics  that  came to  India  in  
ancient  t imes.  Indigenous people  are  dis t inct  in  
their  socio-economic,  cul tural  and pol i t ica l  l i fe  
compared to  the mainstream people.  Their  
dis t inctness  is  marked by their  remoteness  in  
l iv ing in  far - f lung forest  areas,  hi l ly  t racts ,  
inaccess ib le  areas  where  the absence of  modern 
transport  and communicat ions is  c lear ly  v is ib le .  
They l ived in  diverse  eco-set t ings  and have been 
c lass i f ied by Vidyarthi  (1981)  in  to  seven cul tural  
s t rata  based on their  ecosystem, tradit ional  
economy, bel ie f  in  super  natural  power and recent  
impact .  These are:  (a)  forest  hunting,  (b)  pr imit ive  
hi l l  cul t ivat ion,  (c)  p la in  agr icul tural  type,  (d)  
s imple  art isan group,  (e)  pastoral  and cat t le  
herders ,  ( f )  industr ia l ,  and (g)  urban workers  type 
(Sarkar  & Dasgupta,  2000).   

India  has  the largest  concentrat ion of  
indigenous people  in  Asia  and second largest  in  
the world  (Upret i ,  2007).  There  are  more than 
3000 such indigenous communit ies  having 
di f ferent  dia lects  found in  di f ferent  parts  of  the  
country.  The government has  recognized only  576 
of  them. The government of  India  refers  to  
indigenous people  as  ‘Scheduled Tribes’  and their  
populat ion according to  2001 census is  84.33 
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mil l ions corresponding to  8.2  percent  of  the  tota l  
populat ion (Census,  2001).  The recognized 
communit ies  are  grouped into pla in tr ibes  and 
agency tr ibes  (pr imit ive  t r ibes)  in  order  to  
faci l i ta te  specia l  provis ions for  pr imit ive  t r ibes.  
Indigenous people  in  India  are  his tor ical ly  
marginal ized and l ive  in  extreme poverty.  The 
majori ty  of  indigenous people  l ive  across  a  region 
s tretching from the s tate  of  Gujarat  in  the west  to  
seven s tates  in  the north east  India,  with the 
highest  concentrat ion in  centra l  India  ( in  the 
s tates  of  Madhya Pradesh,  Orissa,  Maharastra ,  
and Chatt is  Garh)  (  Upret i ,  2007).   

They are  isolated and discr iminated in  every 
walks  of  socio-economic,  pol i t ica l  and cul tural  
l i fe .  In  fact ,  for  outs iders  they appear  to  be  r ig id,  
s tubborn,  and unwil l ing people  to  g ive  up their  
cul tural  e thos and re l ig ious l i fes ty les .  But  there  is  
nothing wrong in  safeguarding their  cul ture  as  
they are  very s trong in  dogmas and r i tuals  and 
high se l f  respected people  indeed.  Before  the 
advent  of  Aryans and other  invasions by non-
Indian kingdoms the indigenous people  were  
happy and content  in  their  l i fe  as  they treated 
forest  as  their  mother  goddess,  depended on i t  for  
their  l ive l ihood,  embraced nature  and protected i t .  
They had their  own pol i t ica l  systems and 
kingdoms with chief ta in  as  their  head and str ic t  
rules  and regulat ions.  Al l  these  pecul iar  features  
have been eroded in  course  of  t ime af ter  the  
advent  of  modernized Aryans,  who brought  
modernity  to  Indian subcontinent  and eventual ly  
acquired tr ibal  k ingdoms,  looked upon them as  
uncivi l ized and barbarous people.  Further,  they 
lost  their  ident i t ies  and their  suf fer ings  got  
intensi f ied during the Bri t ish  Rule  and the same 
was re inforced in  the era  of  g lobal izat ion,  
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l iberal izat ion and privat izat ion.  

Impact of Globalization on Indigenous People 

Global izat ion is  a  buzzword.  I t  i s  a  mult i -
d imensional  process  const i tuted by complex and 
contradictory interact ions of  g lobal ,  regional ,  and 
local  aspects  of  socia l  l i fe .  “Global izat ion is  l ike  
pr ism in which major  disputes  over  the col lect ive  
human condit ion are  refracted:  quest ions of  
capita l ism, inequal i ty ,  power,  development,  
ecology,  cul ture,  gender  identi ty ,  populat ion,  a l l  
come back in  a  landscape where  g lobal izat ion did 
i t”(Nederveen,  2009).  I t  i s  marked by both 
consensus and more by controvers ies .  

Global izat ion is  a l l  embracing,  yet  carr ies  
with i t  fears  among people  such as  erosion of  
ident i t ies ,  cul ture,  and losing control  of  l ives  to  
heart less  and faceless  mega corporat ions and 
markets  (Legrain,  2002).  The or ig in  of  
g lobal izat ion which is  an invention of  g lobal  
capita l ism in 1980s and 1990s has  brought  
remarkable  changes in  socia l ,  economic,  pol i t ica l  
and cul tural  aspects  across  the world  in  general  
and India  in  part icular .  The thrust  of  g lobal izat ion 
is  on integrat ion and internat ional izat ion of  
regional  economies,  cul tures  and pol i t ica l  
inst i tut ions and br ings  a l l  the  cul tures  and 
economies  under  s ingle  unif ied ent i ty  i .e .  ‘g lobal ’ .  
I t  emphasizes  on free  movement of  goods,  ideas,  
cul tures  and tradit ions across  the world.  This  
process  of  integrat ion has  profound ef fects  on the 
cul tures  and identi t ies  of  less  developed countr ies  
as  i t  i s  t i l t ing towards the western and American 
dominance.  The economies  and pol i t ica l  
inst i tut ions of  developed countr ies  are  far  superior  
to  underdeveloped countr ies  and hence their  
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cul tural  domination prevai ls  on less  developed.  
Global izat ion is  more than just  about  economics.  
I t  i s  not  only  about  the rat io  of  exports  to  Gross  
Domest ic  Product  (GDP) but  a lso about  cul ture,  
society,  pol i t ics  and people  (Rangarajan,  2007).  
Global izat ion destroys cul tures  and identi t ies  in  
many ways.   

India  embraced the idea of  g lobal izat ion in  
1990s with i ts  new economic pol icy  and structural  
adjustment  programs.  As such innumerable  
industr ies ,  i r r igat ion projects  (dams),  companies  
and educat ional  inst i tut ions both local  and global  
have been establ ished a l l  over  the nat ion.  These 
developments  may have contr ibuted immensely  for  
the development of  the  nat ion but  a long with that  
i t  has  g iven r ise  to  several  human r ights  issues,  
which are  as  important  as  the development of  the  
nat ion.  Huge tracts  of  land (both form and waste  
land)  have been acquired and the green forest  
cover  has  been c leared for  the sake of  establ ish-
ment  of  developmental  projects  (part icular ly  large 
dams,  mining act iv i t ies  and s teel  p lants) .  As the 
forests  and mountains  are  the most  v iable  physical  
features  for  these  developmental  in i t ia t ives,  the  
worse  sufferers  are  indigenous people  (popular ly  
cal led as  t r ibes  in  India)  who l ive  in  forests  and 
mountain areas.  Since these  indigenous people  are  
backward in  a l l  walks  of  l i fe  (pol i t ica l ,  economic 
and socia l )  due to  their  d is t inct  ident i t ies  and 
isolated l i fes ty le  and exis tence.  The lack of  
educat ion and pol i t ica l  power make them more 
vulnerable  to  government ini t ia ted developmental  
projects  which in  no way benef ic ia l  for  them. 
Global izat ion a lways serves  the interests  of  
corporate  bodies,  pr ivate  capita l is ts  and corrupt  
pol i t ica l  leaders  and eventual ly  creates  a  huge 
divide between the r ich and poor.   
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Indigenous people  in  India  present  a  
s ignif icant  degree of  socia l ,  cul tural  and ethnic  
divers i ty .  Global izat ion is  not  merely  a  quest ion 
of  marginal izat ion for  indigenous people  i t  i s  a  
mult ipronged at tack on the very foundation of  
their  exis tence and l ivel ihoods.  In  the name of  
‘publ ic  interest ’  and ‘nat ional  development’  the  
innocent  indigenous people  sacr i f ice  a l l  the  
minimal  resources  under  their  possess ion and 
move to  the towns and c i t ies  in  search of  
l ive l ihood.  This  k ind of  discr iminat ion is  against  
the  spir i t  of  democracy.  The problems and 
suffer ings  they face  in  the towns and c i t ies  are  so  
horrendous for  indigenous people  that  cannot  be  
explained in  terms.  They lose  their  cul ture,  
ident i ty ,  customs,  and dignity  and adjust  with the 
mainstream culture  and end up as  wage labourers ,  
r ickshaw pul lers  and confine to  s lums for  l iv ing.  

In  the forests ,  they l ive  a  l i fe  of  dignity  and 
se l f - respect  with whatever  l i t t le  they have without  
a l ter ing the nature  and over  exploi tat ion of  
resources.  They make their  l iv ing by making 
beauti ful  var iet ies  of  baskets ;  toys  etc .  with forest  
products  and se l l  them in the market .  This  s imple  
l iv ing is  lost  due to  g lobal izat ion that  resul ts  in  
the manufacturing of  modern goods,  modern 
cul ture,  and modern educat ion.   Global izat ion 
with i ts  chief  motive  of  rapid prof i ts  has  a  huge 
tol l  on the identi t ies  of  indigenous people  in  
India.  Why should people  across  the world  madly 
embrace an idea that  emphasizes  on common 
culture,  common identi ty ,  or  cosmopoli tanism 
etc .?  What is  wrong i f  people  preserve their  
d is t inct  ident i t ies ,  d ia lects ,  cul ture  etc .  and grow 
along with their  t radit ion? Indigenous people  have 
lost  a l l  these  valuable  and r ich cul tural  ident i t ies  
in  the wake of  g lobal izat ion.  Global izat ion has  
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pushed them farther  more backwards rather  than 
contr ibut ing anything for  their  growth and 
development.     

To meet  the demands of  g lobal izat ion bui lding 
of  dams for  i r r igat ion purpose and ini t ia t ion of  
mining act iv i t ies  have been given immense pr ior i ty  
by the government of  India.  These two ini t ia t ives  
together  are  perceived as  juggernauts  for  having 
adverse  ef fects  on indigenous peoples ’  ident i t ies .  
Start ing from the Hirakud Dam in the s tate  of  
Orissa  in  1940s to  the present  ongoing major  
projects  l ike  Polavaram Dam in the s tate  of  
Andhra Pradesh,  there  are  around 3600 Dams bui l t  
in  India  s ince independence.  As the areas  
inhabited by indigenous people  are  r ich in  mineral  
resources  their  lands have been acquired for  
mining and establ ishment of  s tee l  p lants  and 
industr ies  without  g iv ing any considerat ion to  
their  voices  and concerns.  Kennedy (2011)  points  
out  that  “the s tate  cares  more about  minerals  ly ing 
below the ground than the ‘adivasis ’  ( indigenous 
people)  l iv ing below i t”  (Kennedy & King,  2011).  
The consequent  e f fects  of  displacement due to  
land acquis i t ion for  developmental  projects  spread 
to  generat ions.  The problems such as  disrupted 
community  l i fe ,  profound psychological  t rauma, 
change of  environment and loss  of  t radit ional  
means of  employment etc .  are  some of  the  crucia l  
problems of  indigenous people  due to  
developmental  projects .   

Despite  agi tat ions by numbers  indigenous 
peoples  against  land acquis i t ion,  Governments  at  
both centra l  and s tate  level  are  aggress ively  going 
ahead with i t .  To mention a  few instances,  the  
government of  Andhra Pradesh has  s igned with 
J indal  group for  bauxite  mining in  Vishakapatnam 
distr ic t  showing bl ind eye to  the protests  by 
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indigenous people  (The Hindu,  2005).  Very 
recent ly ,  Orissa  s tate  government has  been 
pushing ahead for  acquir ing land for  Posco s tee l  
p lant  amidst  huge protests  by indigenous people.  
PSUs (Publ ic  Sector  Undertakings)  l ike  NMDC, 
Steel  Authori ty  of  India  Ltd.  and Coal  India  have 
been establ ished in  the s tate  of  Chatt isgarh,  which 
is  very  r ich in  minerals  but  spend only  3  percent  of  
their  prof i ts  for  the  local  area development,  
instead of  spending 20 percent  as  per  norms (The 
Hindu,  2010).  This  k ind of  di f ferent ia l  a t t i tude 
towards indigenous people  accounts  for  gross  
v iolat ion of  their  r ights .  

  According to  the research f inding for  the 
per iod 1947-2000 the tota l  number of  development 
induced displaced and others  economical ly  
deprived of  their  l ive l ihood without  re locat ion is  
more than 60 mil l ions (Fernandez,  2007).  Amongst  
them only about  one third  have been reset t led in  a  
p lanned manner  and for  the rest  of  the  people  
there  is  no evidence of  reset t lement.  I f  we look in  
to  some of  the  s tates  regarding reset t lement  of  
displaced people  i t  g ives  a  c lear  idea about  how 
the in just ice  has  been done to  the vict ims of  
displacement.  In  Orissa  only  35.27 percent  of  
displaced have been reset t led (Fernandez and Asif ,  
1997),  in  Andhra Pradesh 28.82 percent  
(Fernandez,  2001)  and in  West  Bengal  a  meager  9  
percent  of  3 .7  mil l ion displaced have been 
reset t led (Fernandez,  2006).  Apart  f rom this  even 
where  rehabi l i ta t ion was done,  i t  was not  done in  
the proper  meaning of  the  term as  rehabi l i ta t ion 
means br inging to  the former condit ion i .e .  
providing a l l  that  is  lost  v iz .  land,  house,  common 
property  resources  and faci l i t ies  to  safeguard their  
cul tural  aspects .  Amongst  a l l  the  v ict ims of  
displacement indigenous people  const i tute  more 
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than hal f .  In  India,  majori ty  of  people  take 
displacement for  granted because most  of  the  
displaced are  powerless  and poor indigenous 
people  (Fernandez,  2007).   

Loopholes in Land Acquisit ion Act and 
Rehabil i tat ion Policies 

The colonial  ‘Land Acquis i t ion Act  1894’  is  
the  only  exis t ing law for  land acquis i t ion in  India.  
I t  shows how negl igent  and indif ferent  the 
government towards indigenous people  in  India.  I t  
was only  in  1980s af ter  a  long gap of  more than a  
century that  the  need for  rehabi l i ta t ion came to  
l ime l ight  in  the wake of  several  protests  by c iv i l  
society  organizat ions,  NGOs,  and indigenous 
peoples ’  organizat ions.  The Land Acquis i t ion Act  
of  1894 only  speci f ies  how the land could be 
acquired with payment of  compensat ion in  cash 
and does not  take in  to  considerat ion the 
ent i t lements  of  indigenous people  for  reset t lement  
and rehabi l i ta t ion.  Rehabi l i ta t ion implies  br inging 
to  the former condit ion.  But,  as  the indigenous 
people  most ly  depend on Common Property  
Resources  l ike  forests ,  grazing f ie lds,  water  e tc .  
these  are  not  g iven due importance while  draf t ing 
a  rehabi l i ta t ion pol icy.  Even the law in  India  
considers  only  the individual  ent i t lement  as  one’s  
own property  and the Common Property  Resources  
are  exclusively  under  the domain of  s tates  
authori ty .  

The most  ser ious issue to  be  considered here  
is  there  is  s t i l l  no uniform rehabi l i ta t ion pol icy  in  
India.  Only few states  have framed their  own 
rehabi l i ta t ion pol ic ies .  These pol ic ies  are  f ramed 
without  taking into considerat ion the views and 
aspirat ions of  indigenous people  who are  the main 
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v ic t ims.   Further,  the  pol ic ies  look so sound on 
the paper  and when i t  comes to  implementat ion 
the of f ic ia ls  turn a  b l ind eye and there  is  no proper  
mechanism for  redress  of  gr ievances.  Pol icy  is  
concerned more with protect ing the interests  of  b ig  
business  rather  than l ivel ihood securi ty  of  the  
indigenous people  (Fernandez,  2004).  In  the 
preamble  of  the  National  Rehabi l i ta t ion Pol icy  
2006 certa in  speci f ic  safeguards were  mentioned 
but  the main lacuna is  that  the  preamble  is  not  an 
actual  part  of  the  pol icy.  The af fected people  have 
no say in  determining the dam si te .  There  is  no 
mention of  speci f ic  court  of  law for  redress  of  
gr ievances  in  the pol icy.  The pr inciple  ‘eminent  
domain’  is  invoked to  acquire  land.  And there  is  
no provis ion for  land for  land in  the pol icy.  Land 
wil l  be  provided only  i f  government land is  
avai lable .  Hence,  there  is  no concern for  deprived 
people  part icular ly  the indigenous people  in  India  
and al l  the  government pol ic ies  are  f ramed in  such 
a  manner  that  they serve the interests  of  only  the 
r ich and private  business  people.      

Police Harassments and Kil l ing of Indigenous 
People 

 When there  is  a  c lash of  interests  between 
di f ferent  sect ions of  the  society,  the  c la ims of  the  
weaker  sect ions without  any pol i t ica l  c lout  are  
ignored (Subbareddy,  2006).  I t  i s  painful  to  note  
that  whenever  the indigenous people  protested for  
their  r ights  and c la ims they met  with ser ious 
response from state  authori t ies  l ike  they were 
beaten up,  shot  and some of  them were put  in  ja i ls  
on fa lse  cases.  To mention a  few cases-  in  January 
2006,  12 persons of  indigenous community  were  
shot  dead while  protest ing against  the  acquis i t ion 
of  their  land for  the construct ion of  a  s tee l  p lant  
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in  the s tate  of  Orissa.  In  another  instance,  3  
members  of  indigenous people  were  ki l led in  a  
protest  against  bauxite  mining in  Rayagada 
dis tr ic t  of  Orissa  in  December 2000 (Balagopal ,  
2007).  

 In  the s tate  of  Andhra Pradesh people  met  
with pol ice  harassment  and arrests  while  
protest ing against  Polavaram dam project  in  
January 2007;  Pol ice  a lso f i red at  the  agi tators  in  
Bhadrachalam in Khammam distr ic t  when they 
asked for  s topping of  survey works for  the 
construct ion of  the  dam (Umamaheswari ,  2007).  
In  another  incident  in  February 2011,  2  people  
were  ki l led in  pol ice  f i r ing in  Sr ikakulam distr ic t  
of  Andhra Pradesh while  protest ing against  
es tabl ishment of  a  thermal  power plant  (The 
Hindu,  2011).  Likewise  the l is t  of  pol ice  k i l l ings  
of  indigenous people  goes  on;  i t  i s  an un-ending 
process  and keeps the spir i t  of  democracy at  bay.  
Such has been the s tates  at t i tude towards the 
indigenous people  s ince independence.  I t  ranges  
f rom neglect  to  disregard of  const i tut ional  
obl igat ions for  indigenous people  (Sharama, 
2006).    

 

 

Darwin has  r ight ly  sa id  that  ‘might  is  r ight ’ .  
I t  i s  t ruly  appl icable  in  the case  of  indigenous 
people  in  India.  Being innocent  and powerless  
they have paid the pr ice  for  g lobal izat ion induced 
developmental  pol ic ies  in  India.  In  i ts  hunger  for  
internat ional izat ion,  g lobal izat ion has  inf l ic ted 
innumerable  suffer ings  on indigenous people  and 
af fected their  d is t inct  cul ture  and identi t ies .  Is  i t  
possib le  to  s top g lobal izat ion? I t  i s  d i f f icul t  to  
answer but  i t  i s  h igh t ime that  a l l  the  nat ional  and 
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internat ional  instruments  for  the protect ion of  
indigenous people,  their  cul ture,  economy and 
identi t ies  should be re -shaped and redef ined for  
just ice  to  be  just i f ied.  By doing so,  the  spir i t  of  
democracy and humanity  wil l  indeed be real ized.   
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M é x i c o ’ s  F o o d  S e c u r i t y  a n d  
C i v i l  S o c i e t y  o r g a n i z a t i o n s ,  A  
g l o b a l  a f f a i r  
 
By Rudolph C.  Ryser ,  PhD  

 
{ A d a p t e d  f r o m  “ M é x i co  e s  l a  s e g u r id a d  a l im e n ta r ia  y  l a s  
o r g a n i z a c i o n e s  d e  l a  s o c i e d a d  c i v i l ,  u n  a su n to  g l o b a l”  
d e l i v e r e d  a s  a  l e c tu r e  o n  2 6  N o v e m b e r  2 01 1  a t  th e  U n iv e r s id a d  
d e l  V a l l e  d e  A t e m a ja c -V a l la r ta  [U N IV A ]  o n  i t s  2 0 t h  
A n n iv e r sa ry  a s  th e  f i r s t  in  a  s e r i e s  o f  l e c tu r e s  e n t i t l e d :  
" C o n s t ru y e n d o  p u e n t e s  d e  c o o p e ra c i ó n :  l a  g l o b a l i z a c i ó n  y  e l  
e m e rg e n t e  s e c t o r  s in  f in e s  d e  lu c ro " }  

 
As a member of  the  Publ ic  Service  Leadership 

faculty  at  Capel la  Univers i ty  and as  the Board of  
Directors  Chairman for  the Center  for  World 
Indigenous Studies  I  have what  I  consider  to  be  a  
dis t inct  academic and profess ional  responsibi l i ty  
to  jo in  my internat ional  re lat ions experience,  
experience as  an advisor  to  governments  and 
business ,  and non-prof i t  organizat ion leadership 
with my scholarship in  the f ie lds  of  indigenous 
peoples ’  food his tory,  food securi ty  and c l imate  
change.  I t  i s  in  this  context  that  I  shal l  explore  in  
this  essay the subject  of  México’s  Food Securi ty  and 
Civi l  Socie ty  organizat ions .  A g lobal  a f fa ir .  
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I  am a f i rm advocate  of  the  scholar-
pract i t ioner  model .  I t  i s  th is  approach that  cal ls  
on the scholar  to  invest igate ,  explore,  synthesize  
and cr i t ique quest ions that  advance and expand 
our understanding of  the  mater ia l  and immater ia l  
worlds  while  systematical ly  formulat ing and 
implementing pract ical  appl icat ions test ing that  
knowledge in  everyday l i fe .  While  i t  i s  perfect ly  
legi t imate  for  scholars  to  pass ively  seek truth and 
document their  thoughts  for  use  by other  scholars  
to  advance knowledge,  i t  i s  equal ly  important  for  
scholarship to  direct ly  serve the socia l ,  economic,  
pol i t ica l  and cul tural  needs of  the  dai ly  world  in  
which we l ive.  

Sectors identif ied 
Three organizat ional  sectors  dominate  the 

local ,  regional  and global  socia l ,  economic,  
pol i t ica l  and cul tural  environment in  México.  
Governments  such as  the Dist r i c t  Federa l  and the 
munic ip io  and the local  community  governments  
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are  cal led upon to  establ ish pol ic ies  that  promote 
the welfare  of  c i t izens.  Their  miss ion is  to  provide 
for  the common welfare,  ensure  just ice  and pro-
vide for  securi ty .  Businesses  are  cal led on to  cre -
ate  wealth  through the appl icat ion of  labor  and 
resources  promoting prosperi ty  benef i t ing c i t izens 
to  ensure  the common good.   Civi l  Society  organi-
zat ions (a lso known as  Non-prof i t  organizat ions 
and cooperat ives)  f i l l  the  gaps le f t  by government 
and business  to  advance socia l  change,  promote 
socia l  just ice  and improve the qual i ty  of  l i fe .   
Given these  rather  br ie f  descr ipt ions,  admittedly  
a l l  too br ief ,  one can see  that  the  role  of  non-
prof i t  organizat ions seems an apt  response to  the 
l imitat ions of  government and business .  

Non-prof i t  or  community  se l f -help  act iv i t ies  
through civ i l -society  inst i tut ions have exis ted 
s ince wel l  into  the pre-Hispanic  ages  when the 
Méxica,  Mixe,  Zapotec,  Nayari ,  Waxárika and 
other  indigenous nat ions ruled the Méxica 
c iv i l izat ion.  Clear ly ,  the  pract ice  is  deeply  
embedded in  the indigenous peoples  of  México 
and continues in  local  communit ies  to  this  day.  
While  i t  i s  t rue that  c iv i l  society  organizat ions 
worked in  the 18 t h  and 19 t h  century to  support  
educat ion,  promote heal th,  reduce poverty,  and 
contr ibute  to  the México’s  economy they remained 
a  small  part  of  the  economy and were rendered 
even less  important  during the seventy-one-years  
of  Inst i tut ional  Revolut ionary Party  rule .  PRI’s  
governmental  programs extended deeply  into 
communit ies  throughout  México during this  
per iod l imit ing the demand for  c iv ic  organizat ion.  
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The Méxican government enacted i ts  law 
governing the formation and operat ion of  c iv i l  
society  organizat ions in  1987 though rules  had 
long exis ted in  general .  This  law provided the 
basic  guidel ines  for  non-prof i t  organizat ions in  
México.  I t  i s  a  rather  l imited guide that  demands,  
by vir tue of  i ts  l imitat ions,  a  s tronger  and bet ter -
considered body of  laws to  support  and encourage 
the non-prof i t  sector .  

With the e lect ion of  President  Vicente  Fox in  
2000 the non-prof i t  sector  was more s trongly  
encouraged and indeed promoted.  In  2004 the 
Méxican government enacted the Law to  Encourage  
the  Act iv i t i e s  o f  C iv i l  Soc ie ty  Organizat ions .  This  law 
establ ished two important  mandates:  I t  d irected 
that  var ious governmental  secretar iats  work to  
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promote c i t izen part ic ipat ion in  community  
service  organizat ions;  and i t  es tabl ished a  Regis t ry  
o f  Organizat ions  now administered by the Secretary  
of  Socia l  Development (SEDESOL).  In  the last  ten 
years ,  the  number of  non-prof i t  or  c iv i l  society  
organizat ions working across  México has  
increased to  more than 35,000 community-based,  
regional ,  countrywide and internat ional  
organizat ions.  Compared to  the number of  c iv i l -
society  organizat ions in  the United States  and the 
European Union,  México’s  c iv i l  society  sector  is  
c lear ly  in  i ts  infancy.  

With these  important  e f forts ,  there  s t i l l  
remains much to  be  done.  For  the non-prof i t  
sector  to  grow and f lourish as  i t  has  in  other  
countr ies ,  both government and business  wil l  need 
to  s tep forward lending improved laws,  s trong 
f inancia l  support ,  and s trong support  of  
educat ional  inst i tut ions such as  UNIVA. The 
Analyt ical  Report  on the Civi l  Society  Index of  
México produced by Centro  Mexicano  para  la  
Fi lantropia ,  the  World All iance for  Cit izen 
Part ic ipat ion and the Cit izens’  Ini t ia t ive  for  the 
Promotion of  a  Culture  of  Dialogue documented 
35,357 c iv i l  society  organizat ions throughout  
México.  Most  of  these  organizat ions concentrate  
on socia l  support  or  a id  services,  community  
development and 8% focus on heal th.  More than 
10 thousand organizat ions concentrate  on 
educat ion,  research,  the  environment and human 
r ights .  Of  a l l  c iv i l  society  organizat ions in  México 
just  283 funct ion as  phi lanthropic  organizat ions.  

Civi l  Society  organizat ions in  México re ly  
pr imari ly  on two sources  for  revenue:  Individual  
donors,  and government.  Many have voluntary 
employees  and a  l i t t le  more than a  third  have an 
average of  f ive  employees.  Overal l  the  c iv i l  society  
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sector  employees  about  1  mil l ion people  in  Mexico 
and manages an est imated $120.6  bi l l ion MxPeso 
($8.9  bi l l ion dol lars) .  In  the United States  of  
America,  1 .6  mil l ion general  non-prof i t ,  pr ivate  
foundation,  and publ ic  chari ty  organizat ions 
administer  more than $1.8  t r i l l ion in  revenues.  
Most  of  these  revenues (70%) are  spent  by publ ic  
chari t ies  with general  non-prof i ts  handl ing about  
21% and private  foundations managing about  2% 
of  those revenues.   

Puerto  Val lar ta  is  home to  scores  of  non-prof i t  
organizat ions,  non-governmental  and other  so  
cal led “civi l  society” organizat ions.  Most  of  these  
organizat ions,  such as  Feed the  Chi ldren  Val lar ta  
and School  o f  Champions  that  feeds an est imated 
2300 chi ldren per  day and Grupo Ecológia  de  Puerto  
Val lar ta  that  promotes  adoption of  dogs and cats  
and Asociación  Down  dedicated to  the rehabi l i ta -
t ion of  Down’s  syndrome chi ldren,  are  the kinds 
of  organizat ions that  make up the vast  majori ty  of  
non-prof i t  organizat ions in  Puerto  Val lar ta ,  
México country-wide and across  the hemisphere.  

Non-Profit  globalization 
An example of  the  s ignif icance of  non-prof i t  

organizat ions in  a  g lobal ized world is  the  United 
States-México Chamber of  Commerce  (USMCOC) 
establ ished in  1973 as  a  non-prof i t  business  
associat ion.   I t  was chartered in  Washington,  D.C. 
as  a  coal i t ion of  businessmen establ ished to  
promote trade,  investment,  and joint  ventures  
between companies  in  the United States  and in  
México.  The Chamber now has twenty of f ices  (10 
in  México and 10 in  the United States .  This  non-
prof i t  organizat ion works to  br idge legal  and 
regulatory di f ferences  between the countr ies  as  
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wel l  as  di f ferences  between the economic systems,  
language and cul tures.  

Another  g lobal ized non-prof i t  organizat ion is  
the  Institute  of  the Americas  founded in  1983 and 
establ ished to  promote cooperat ion between the 
publ ic  and pr ivate  sectors  to  “ improve,  the  
economic,  pol i t ica l  and socia l  wel l -being of  people  
in  the Americas.  

AMEXTRA, the Mexican Association for  
Rural  and Urban Transformation ,  i s  an example 
of  a  México-founded non-prof i t  organizat ion 
establ ished in  1984 that  organized a  col laborat ive  
associat ion with Medical  Teams Internat ional  in  
Port land,  Oregon,  United States .    AMEXTRA’s 
miss ion is  to  “promote the hol is t ic  t ransformation 
of  marginal ized communit ies  in  Mexico” pro-
viding educat ion workshops on hygiene,  heal thy 
diets ,  appropriate  technology,  microf inance,  
emergency services,  and infant  care  in  ten (10)  
s tates  and 350 communit ies  and Mexico City  
serving more than 100,000 people  each year.   
AMEXTRA’s associat ion with Medical  Teams 
Internat ional  provides  funding and resources  to  
local  communit ies .  

These examples  of  internat ional  cooperat ion 
between c iv i l  society  organizat ions demonstrate  a  
growing trend toward g lobal izat ion for  non-prof i t  
organizat ions.  

Non-profit  organizations in Mexico 
Globalization then and now 

Modern s tate  g lobal izat ion pol ic ies  are  dra-
matical ly  changing the demands on c iv i l  society  
organizat ions throughout  the world.  Organizat ions 
are  now deeply  engaged in  local  and global  nego-
t ia t ions to  identi fy  mit igat ion and adaptat ion 
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s t rategies  for  responding to  the adverse  af fects  of  
c l imate  change.   Of  a l l  the  countr ies  in  the world,  
México has  become the center  of  g lobal  concern 
over  the securi ty  and future  avai labi l i ty  of  cr i t ica l  
foods needed to  feed many world populat ions.  The 
combined concerns over  the adverse  af fects  of  c l i -
mate  change and México’s  centra l i ty  to  the g lobal  
food supply  place a  specia l  burden on the small  
but  growing Mexican c iv i l  society  sector .  I t  i s  th is  
sector  that  may most  product ively  and seamless ly  
ensure  the continuity  of  México’s  food product ion 
capaci ty  that  is  the  small  farmers  and subsis tence 
farmers.  

In  the decade beginning in  1999 over  80% of  
the economic losses  resul t ing from weather-re lated 
disasters ,  according to  México’s  2009 report  to  the 
Food and Agricul ture  Organizat ion,  occurred in  
the agr icul tural  sector .  Drought  was a  major  factor  
in  the loss  of  food product ion.  Most  of  these  
losses  occurred in  industr ia l ized,  modern agricul -
tural  businesses.  To be sure,  smal l  farmers  and 
subsis tence farmers  suffered losses,  but  at  a  much 
smaller  proport ional  rate  per  hectare  p lanted in  a  
season.  Relying on divers i f icat ion as  a  short - term 
react ion to  weather  changes,  replant ing and 
switching to  drought  res is tant  “subsis tence maize” 
small  farmers  and subsis tence farmers  remained 
product ive.   These farmers  responded to  adverse  
weather  changes,  as  did  their  ancestors  more than 
2000 years  ago.  México’s  smal l  farmers  and sub-
s is tence farmers  const i tute  a  legacy borne of  the  
successes  of  an ear l ier  age that  remain in  place to  
generate  new and adaptive  s tra ins  of  nutr i t ion 
dense food that  can continue to  feed México and 
the world.  
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México’s  indigenous knowledge systems 
supported an agricul ture  system that  successful ly  
weathered environmental  and c l imatic  changes 
(volcanoes,  droughts ,  f rosts  for  example)  that  
provided suff ic ient  nutr i t ion for  a  growing 
populat ion for  more than 2000 years .   That  system 
bui l t  on and e laborated a  food product ion system 
that  saw populat ion growth of  more than 7% per  
year.  México’s  ancient  food system engaged in  i ts  
own global izat ion project  extending i ts  reach from 
Yucatan to  the great  lakes  and centra l  regions of  
what  is  now Canada and the United States  as  wel l  

as  the  upper  regions of  the  Amazon in  Brazi l  and 
throughout  what  is  now the Caribbean.   In  ad-
di t ion,  the  peoples  who l ived in  what  are  now the 
s tates  of  Nayari t ,  Ja l isco,  Michoacán,  Colima and 
Guerroro,  extended their  reach to  what  is  now 
Columbia,  Ecuador,  Peru,  Bol iv ia  and Chile .   For  

 



Fourth  World   Journal  Vol  10  Num 2 ,  2011       ≈   176  

more than three  thousand years  the g lobal izat ion 
project  emanating from México promoted wide 
dis tr ibut ion of  maize,  manioc,  chia,  cacoa,  
pineapple,  huazontl i ,  cacuahuti ,  avocado,  j i tomati  
and chi l is .  The hemisphere  benef i ted enormously  
f rom México’s  food domest icat ing and food 
transforming abi l i t ies  rooted in  i ts  ancient  
cul tures.  México too was a  major  benef ic iary  of  
this  g lobal  reach with the introduct ion of  
metal lurgy from South America’s  northeastern 
shores,  text i les ,  and architectural  inf luences.  

México’s  food domest icat ion and trans-
formation heri tage,  indeed i ts  very  capaci ty  to  
continue as  a  nursery  of  human foods is  in  
jeopardy of  being destroyed.  The loss  of  human 
generated food securi ty  produced by small  farmers  
and subsis tence farmers  wil l  endanger  not  only  
nutr i t ion dense foods for  the Mexican people,  but  
for  peoples  on vir tual ly  every continent  who 
depend on México’s  continuing food 
divers i f icat ion.  

México’s  ancient  food generat ing food system 
is  not  now being jeopardized by changing c l imate,  
but  by human created pol ic ies  and pract ices  intent  
on e l iminat ing what  some consider  a  backward 
and inef f ic ient  food product ion system. Just  as  the 
or ig inal  food support  system of  México is  so  
needed when the world experiences  dramatic  
c l imatic  changes that  threatens food securi ty  
worldwide,  spending and subsidies  in  support  of  
smal l  farms and subsis tence farmers  have been cut  
or  complete ly  curta i led.  These and other  pol ic ies  
pr ivat iz ing e j idos  combine to  create  a  r isk  of  
col lapsing México’s  fundamental  food system. 

This  need not  happen,  and indeed,  i t  should 
not  be  a l lowed to  happen.  Government and 
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business  sectors  depend on heal thy people  to  
maintain a  s table  socia l  and economic system. 
Redef ining pol icy  to  recognize small  farmers  and 
subsis tence,  as  an essent ia l  part  of  a  modern and 
economical ly  secure  México wil l  be  necessary to  
ensure  i ts  continuity.   Civi l  Society  organizat ions 
dedicated to  enhancing the ancient  food producing 
systems of  México providing economic,  pol i t ica l  
and socia l  support  to  smal l  farmers  and 
subsis tence farms wil l  s ignif icant ly  change the 
present  t ra jectory of  decl ine.  México’s  government 
and business  sectors  should recognize the more 
than 50 thousand small  and subsis tence farmers  
and a  part  of  the  non-prof i t  sector  where  they wil l  
be  a l lowed to  receive  publ ic  support ,  business  
support  and government support  without  taxat ion.   
They should be considered part  of  c iv i l  society  due 
to  their  centra l i ty  to  the food securi ty  system. 

The l iberal izat ion pol ic ies  advantage the 
commercia l  system, but  undermine the very system 
that  promotes  e f fect ive  food securi ty  s trategies  
responsive to  c l imate  change.   In  other  words,  the  
current  l iberal izat ion pol ic ies  are  removing the 
abi l i ty  of  Mexico’s  indigenous peoples  to  produce 
sustainable  food sources  adapted to  the adverse  
af fects  of  c l imate  change.   This  is  both r isky for  
the heal th  of  the  populat ion and a  major  r isk  for  
long-term economic s tabi l i ty  in  Mexico.  

Hal l ie  Eakin wri tes  in  her  recent ly  publ ished 
book,  Weathering Risk in  Rural  Mexico,   

It is important to recognize that the policy decision to 
orient public support for production only toward 
farmers who fall within a narrow definition of 
commercially viable has significant welfare and 
economic consequences for those who are by definition 
excluded.  If smallholder agriculture has truly been 
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written off, then opportunities to develop viable 
alternative (rural livelihood strategies must be 
supported. (Eakin 2006, 202-203) 

The modern era  of  g lobal izat ion has  placed 
México in  the center  of  decis ions about  the abi l i ty  
of  humanity  to  survive in  the face  of  changing 
c l imate.  And,  the f i rs t  considerat ion is  where  wil l  
food come from?  México is  and has been the 
nursery  of  foods that  now feed the world.  
Continuing i ts  cul tural ly  rooted capaci ty  to  
divers i fy  food sources  is  only  possib le  i f  the  
people  who continue to  pract ice  the successful  
methods of  farming that  adapted foods to  changing 
c l imates  over  the last  2000 years  become 
recognized as  a  major  asset  to  Mexican society.   
Removing the s t igmas associated with small  
farming and subsis tence farming by indigenous 
peoples  is  essent ia l ,  and recognizing this  smal l  
farming sector  that  produces  40% of  the foods 
consumed in  Mexico as  a  part  of  c iv i l  society  may 
be the most  reasonable  approach to  ensuring the 
economic and socia l  s tabi l i ty  of  México i tse l f .  
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